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The exhibits SJWC intends to submit in support of Ms. DeRose-Bamman’s rebuttal
testimony are attached to her written rebuttal testimony filed herewith. For ease of reference,
Bates numbers have been added to Ms. DeRose-Bamman’s written rebuttal testimony and

supporting exhibits, as follows:
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. . 2020 TR SJWC
SJWC 3 Rebuttal Technical Testimony of Jane DeRose-Bamman 0191-0223
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i (“CWA”) 8101(a) Uses—Contact Recreation Uses for i
SIWC 3-C Selected Segments (2014 Triennial Review SWQB 0229-0234
Rebuttal Ex. 2 (No. WQCC 14-05(R))
Written Rebuttal Technical Testimony of James Hogan
SJWC 3-D (2014 Triennial Review SWQB Rebuttal Ex. 1 (No. 0235-0256
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i Excerpts from 2014 Triennial Review Transcript of i
SIWC 3-E Proceedings (Vol. 1) (No. WQCC 14-05(R)) 0257-0271
i Written Rebuttal Testimony of Charles L. Nylander (2014 i
SJWC 3-F Triennial Review Ex. SIWC D (No. WQCC 14-05(R)) 0272-0281
i Excerpts from 2014 Triennial Review Transcript of i
SIWC 3-G Proceedings (Vol. 3) (No. WQCC 14-05(R)) 0282-0294
SJWC 3-H 48 Federal Register 51400 (Nov. 8, 1983) 0295-0309
SIWC 3-1 Photos of Rio Hondo 0310-0311
SJWC 3-J NMED Website 0312
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STATE OF NEW MEXICO
NEW MEXICO WATER QUALITY CONTROL COMMISSION

In the Matter of:

PROPOSED AMENDMENTS TO

STANDARDS FOR INTERSTATE AND

INTRASTATE SURFACE WATERS, 20.6.4 NMAC No. WQCC 20-51 (R)

REBUTTAL TECHNICAL TESTIMONY OF JANE DEROSE-BAMMAN

INTRODUCTION

| previously provided written direct technical testimony on behalf of San Juan
Water Commission (“SJWC”) that addressed SJWC's objections to various proposals set
forth in the Petition and Amended Petition filed by the New Mexico Environment
Department (“NMED”). On behalf of SJWC, | have now reviewed the written direct
technical testimony and exhibits submitted by NMED, Triad National Security, LLC and
the United States Department of Energy (collectively, “LANL”), Amigos Bravos (“AB”), and
the New Mexico Mining Association (“NMMA”). Following is my rebuttal technical
testimony, which addresses new information or issues raised in the direct technical
testimony filed by these other Triennial Review participants.

WRITTEN REBUTTAL TECHNICAL TESTIMONY

1. 20.6.4.6(D) and 20.6.4.7(C)(4) NMAC—PROPOSED “CLIMATE CHANGE”
OBJECTIVE AND DEFINITION (NMED AND AB)

In my written direct technical testimony, | noted that NMED’s “Statement of
Reasons provide[d] no explanation of, or technical or regulatory support for, the adoption
of” its proposed climate change objective. Ex. SJWC 2 at 4 (2020 TR SJWC-0007).
Shelly Lemon, Chief of the Surface Water Quality Bureau (“SWQB”), has now provided

written direct technical testimony in support of NMED’s proposal. NMED Ex. 1 at 11-12.
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However, Ms. Lemon’s testimony does not provide any justification for elevating climate
change above, or treating it differently from, any other cause of water quality impairment.
Ms. Lemon states:

The State’s water quality standards protect, and have always
protected, water quality from anthropogenic impacts by
ensuring that the antidegradation policy maintains existing
use protections and that designated use protections (goals)
are attainable and not arbitrarily lowered without defensible
investigation and demonstration under state and federal
regulations. These protections for the surface waters of the
State inherently protect the State’s water resources against all
foreseen and unforeseen sources threatening surface water
quality, including climate change.

[T]he state [Water Quality Act] directs the
Commission to consider amendments to the water quality
standards that originate from the federal [Clean Water Act].
Acknowledging the need to address the inherent threats to
water quality resulting from climate change falls into that
category.

Including language to clarify that one of the objectives
of the water quality standards is, and has been, to plan for
anticipated human-caused impacts and promote watershed
resiliency due to climate change is explicitly clear in its intent
and is beneficial for implementation of the standards. This
addition updates the Standards to acknowledge that climate
change is a threat to surface water quality and to explicitly
recognize that an objective of the Standards is to protect
against this threat.

Id. at 11:20-12:14 (emphasis added). But Ms. Lemon fails to explain why climate change
should be the only anthropogenic activity highlighted in the objectives section of the
State’'s surface water quality standards (“WQS”). Human-caused fires, accidental
chemical spills, point source discharges and myriad other human activities threaten

surface water quality. As Ms. Lemon states, the WQS already “inherently protect the
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State’s water resources against all foreseen and unforeseen sources threatening surface
water quality, including climate change.” Id. at 12:2-3.

So, what is the purpose of NMED’s proposal, why is it needed, and what is its

potential impact? Ms. Lemon goes on to state:

Adoption of the new objective and the corresponding

definition for ‘climate change’ does not affect implementation,

as the standards already accommodate for impacts to water

guality (either local or global), but does clarify that the State’s

Water Quality Standards ensure protection of the waters of

the state against the threats posed by climate change.
Id. at 12:20-23. The proposal has no purpose because, as Ms. Lemon admits, the
standards “already accommodate for impacts to water quality.” Id. at 12:21. There simply
is nothing to “clarify.”

Further, if the new language “does not affect implementation,” id., why is it
needed? As | explained in my direct testimony, climate change is not a discharged
pollutant that can be regulated through the WQS; rather, it is a threat to water quality
similar to drought that may provide a basis for an impairment listing. Ex. SJWC 2 at 5-6
(2020 TR SJWC-0008 to -0009). Finally, at this moment it is impossible to determine
what potential impact the adoption of NMED’s proposal may have in the future, and the
Water Quality Control Commission (“WQCC”) should protect against unintended
consequences.

For these reasons, and the reasons set forth in my direct testimony, SJWC
recommends that the WQCC reject NMED’s climate change proposal. For these same

reasons, SJWC recommends that the WQCC reject the climate change objective

proposal set out in AB’'s May 3, 2021, Notice of Intent to Present Direct Testimony. AB
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Ex. 1 at 1; AB Ex. 3 at 4-6 (Conn). The first six sentences of the AB proposal simply
assert that the climate is changing, and climate change affects surface water quality
because of drought, increasing water temperatures, and an increase in polluted runoff.
AB Ex. 1 at 1. However, no other source of water quality impairment is highlighted in the
objectives section of the WQS. The last sentence of the AB proposal states:
“Development of New Mexico surface water quality standards should take into account
the importance of protecting of [sic] water quality in light of climate change.” Id. As |
explained in my written direct technical testimony (and NMED agrees), the general
purpose of the WQS is to protect against all causes of surface water quality impairment.
Ex. SIWC 2 at 6 (2020 TR SJWC-0009); NMED Ex. 1 at 12:1-3 (Lemon) (WQS “protect
the State’s water resources against all foreseen and unforeseen sources threatening
surface water quality, including climate change”).

Further, in the absence of a climate change objective, there is no need to adopt a
definition of “climate change,” as proposed by NMED. Ms. Lemon refers to a definition of
climate change found on an EPA webpage. NMED Ex. 1 at 12:18-19; NMED Ex. 33.
However, the fact that EPA has a webpage generally discussing climate change is
irrelevant. The cited webpage simply provides “Basic Information,” is not in any way
related to EPA’s Clean Water Act Authority, and contains a non-regulatory definition of
“climate change” from 2017. The page is not a part of the current EPA website.

Neither the New Mexico Water Quality Act, the federal Clean Water Act, nor
associated state and federal regulations specifically refer to climate change. The WQS
already protect against climate change impacts. There is no basis for elevating climate

change above other sources of impairment in the WQS objectives.
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2. 20.6.4.7(E) NMAC—PROPOSED "EXISTING USE” DEFINITION (AB)

By regulation, EPA has defined “existing uses” as “those uses actually attained in
the water body on or after November 28, 1975, whether or not they are included in the
water quality standards.” 40 C.F.R. 8 131.3(e) (NMED Ex. 26 at 1). In all pertinent
respects, the definition of “existing use” in the WQS mirrors the federal regulation:
“Existing use’ means a use actually attained in a surface water of the state on or after
November 28, 1975, whether or not it is a designated use.” 20.6.4.7(E)(3) NMAC. There
is no reason to add language to the State’s definition of “existing use” that is not contained
in the federal definition.

AB proposes to amend the definition of “existing use” by adding a second sentence
with language from the EPA Water Quality Standards Handbook (“EPA Handbook”)
providing guidance concerning the method for determining whether a use is an existing
use:

(3) “Existing use” means a use actually attained in a surface
water of the state on or after November 28, 1975, whether or
not it is a designated use. An existing use can be established
by demonstrating that fishing, swimming, or other uses have

actually occurred since November 28, 1975; or that the water
quality is suitable to allow the use to be attained.

AB Ex. 1 at 4; AB Ex. 3 at 14 (Conn). However, a definition is not the appropriate place
to incorporate such guidance. EPA guidance often changes over time, and proper
application of EPA guidance often is disputed. For example, as explained on EPA’s
website, the EPA Handbook has been modified numerous times since it was first issued
in 1983. Ex. SIWC 3-A (2020 TR SJWC-0224). The text of Section 4.4 of the EPA

Handbook, concerning existing uses, has not been updated since 1994. Id. That text is
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the basis for AB’s proposal. AB Ex. 3 at 13 (Conn). However, the “Updated Information”
box incorporates more recent guidance pertinent to the existing use issue here—a 2008
EPA letter answering questions about existing uses that, as discussed below in Section
4(B)(iv) (at 24-28), contradicts AB’s position. Ex. SJWC 3-B at 4 (2020 TR SJWC-0227);
NMED EXx. 62.

A WQS definition should not need to be modified each time EPA issues a
document providing more or different guidance or explanation about how to establish an
existing use or any other defined term. For that reason alone, the definition of “existing
use” should not be modified to incorporate EPA guidance that may change over time and
often is subject to more than one interpretation.

Further, the language proposed by AB fails to completely incorporate the EPA
Handbook guidance—it is missing the final clause of the text relied on by AB for
establishing an existing use solely through water quality data: “. . . unless there are
physical problems, such as substrate or flow, that prevent the use from being attained.”
Ex. SIWC 3-B at 4 (2020 TR SJWC-0027). Although water quality may be able to support
a particular use, there may be physical limitations that prevent actual attainment of the
use.

Finally, and perhaps most importantly, the shorthand description of how to
establish a use found in Section 4.4 of the EPA Handbook does not tell the whole story.
As discussed in Section 4(B)(iv) below (at 24-28), the 2008 EPA guidance letter
referenced in the EPA Handbook (NMED Ex. 62) recommends a thorough evaluation of
both evidence of use and evidence of water quality supporting the use to determine

whether a use is an existing use. The letter also indicates that the State has significant
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discretion when considering such evidence (or the lack of such evidence). Thus, this
issue is not as straightforward as AB asserts.

For these reasons, SJWC encourages the WQCC to reject AB’s proposed
modification of the definition of “existing use” and retain the current definition, which is
modeled on the federal definition. AB’s proposal “mirrors” neither the current federal
regulation defining “existing use” nor the EPA Handbook, as asserted by Ms. Conn. AB
Ex. 3 at 14.

3. 20.6.4.10(B) NMAC—LANL'S RECOMMENDED CHANGES TO NMED'S
EXISTING USE ANALYSIS PROPOSAL

In my written direct technical testimony, | identified several concerns about
NMED’s proposed language for a new section, 20.6.4.10(B) NMAC, regarding Existing
Use Analyses (“EUA"s). Basically, those concerns were:

a. the focus on “higher quality water” is not appropriate when the federal
regulation focuses on uses rather than water quality;

b. the meaning of the term “higher quality water” is unclear;

C. it is important to describe the amount and type of evidence required for an
EUA in either the WQS or the New Mexico Statewide Water Quality Management Plan
and Continuing Planning Process (“WQMP/CPP”); and

d. the use of the term “stringent” to describe uses is improper.

Ex. SJWC 2 at 14-15 (2020 TR SJWC-0017 to -0018).

LANL has suggested several modifications to NMED’s proposal:

In accordance with 40 CFR 131.10{), when an existing use of
a water, as defined under 20.6.4.7 NMAC, is-higherquality

water requires a higher level of protection than preseribed-by
the current designated use and new_supporting evidence
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demonstrates the presence of that use, the designated use
shall be amended accordingly to protect be-ne-less-stringent
than the existing use. This action can only be taken after the
commission has established formal procedures, through the
water quality management plan continuing planning process,
to amend a designated use that is found to be less restrictive
than an existing use. The process described in this section
may not be used where the commission has already made a
determination concerning the existing use of classified waters
of the state.

LANL Ex. 1 at 4:1-9 (2020 TR LANL-00005). SJWC supports LANL’s proposal because
it appropriately addresses all of the concerns | previously identified.

In particular, for all of the reasons I discuss in Section 4(B)(iv), below, it is important
for an EUA to focus on new proof of the existence of a particular use. Rather than focus
solely on water quality criteria, an EUA should consider all relevant data concerning both
use and water quality. Further, as Robert M. Gallegos points out on behalf of LANL,

EPA also advises that it is appropriate to describe the existing

uses of a waterbody in terms of both actual use and water

quality, because doing so provides the most comprehensive

means of describing baseline conditions that must be

protected. . . . The proposed new 20.6.4.10(B) NMAC'’s

description of ‘supporting evidence’ does not comply with EPA

guidance, as EPA has advised that it expects states and tribes

‘to consider the quantity, quality, and reliability of the different

types of data to describe the existing use as accurately and

completely as possible and to resolve any apparent

discrepancies based upon that evaluation.’
LANL Ex. 3 at 36:2-5, 11-15 (2020 TR LANL-00095). As Dr. Richard Meyerhoff has
testified, “EPA emphasizes the need to evaluate all the available data so that the existing

use is described as accurately and completely as possible.” LANL Ex. 2 at 30:1-2 (2020

TR LANL-00052).
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Finally, LANL’s proposal incorporates my suggestion that the amount and type of
evidence required for an EUA be described in either the WQS or the WQMP/CPP. | agree
with the testimony of Mr. Gallegos on this point:

Before an EUA is used for attainability decisions, . . . the EUA
procedure should undergo a thorough vetting process that
includes a review, stakeholder and public input, and final
approval by the WQCC. Specifically, it is inappropriate for
NMED to use an ill-defined existing use analysis process that
has not been reviewed or approved by the WQCC or the
general public, to unilaterally, and without consideration of all
available evidence, downgrade and declassify existing
classified waters. . . . The WQCC should adopt a formal
process, consistent with the LANL recommendation, that
includes planning, investigation and analysis and that is public
and transparent, before it revises a classified waters decision.
LANL Ex. 3 at 34:23-35:3, 6-8 (2020 TR LANL-00093 to -00094).

This point applies equally to the “upgrade” of a designated use. As | explain in
Sections 4(B)(iv) and (v), | believe the EUA on which NMED relies to support the upgrade
of five segments from the secondary contact to the primary contact designated use is
flawed and fails to consider all appropriate evidence. It also was conducted without notice
to, or soliciting input from, affected stakeholders (permittees) and other interested
persons, including SJWC. As stated by Mr. Gallegos, the WQCC should “adopt a formal
process that includes planning, investigation and analysis, before it revises a classified
waters decision. Any such revision [must] be supported by a reasoned basis and a
process that considers all relevant data to ensure that impartial and balanced decisions
are reached.” Id. at 37:23-26 (2020 TR LANL-00096). Dr. Meyerhoff agrees:

“Importantly, any such process for re-designating or re-classifying waters needs to follow

a rigorous, data-driven, and publicly transparent process, whether or not the process
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leads to a demonstration that a designated use should be amended based on a more, or
less, stringent existing use.” LANL Ex. 2 at 34:12-15 (2020 TR LANL-00056). | believe
that only through the WQCC’s adoption of a formal EUA process can we ensure that
future WQCC existing use decisions are consistent and appropriate.

4. 20.6.4.100 THROUGH 20.6.4.899 NMAC—NMED’S PROPOSED CHANGES TO
CLASSIFIED WATERS

A. 20.6.4.105 and 20.6.4.106 NMAC: NMED’s Effluent Limits Proposals

NMED proposes to apply certain community sewerage system effluent limits set
forth in 20.6.2.2102 NMAC to sections 20.6.4.105 and 20.6.4.106 NMAC. In her direct
written testimony, Ms. Lemon states that “[t]he inclusion of these effluent criteria does not
change or modify the current designated uses or related criteria in 20.6.4.105 NMAC and
20.6.4.106 NMAC but does add clarification regarding all potential applicable criteria.”
NMED Ex. 1 at 15:14-16.

| wish to reiterate what | stated in my written direct technical testimony: NMED is
erroneously labeling the limitations specified in 20.6.2.2102 NMAC as “criteria.” EX.
SJWC 2 at 20 (2020 TR SJWC-0023). Pursuant to 20.6.2.2100-2102 NMAC, these are
requirements for effluent or discharge quality—they are not water quality criteria. Id.; EX.
SJWC 2-L at 2-3 (2020 TR SJWC-0178 to -0179). The WQCC has not adopted, and
should not adopt, these effluent limitations as surface water quality criteria. The effluent
limitations are NPDES permit conditions that apply to a discharge—not to a water body.
Further, by operation of 20.6.4.2100 NMAC, these effluent limits are temporary conditions
that apply only until the community sewerage system comes into compliance with its

NPDES permit conditions. Ex. SJWC 2-L at 2 (2020 TR SJWC-0178).
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For these reasons, SIWC recommends rejecting the proposed changes.

B. 20.6.4.103/112, 116, 204, 207 and 206/231 NMAC: NMED’s Proposal to
Upgrade the Recreation Designated Use

i. Definition of “Primary Contact”

NMED has petitioned to upgrade five stream segments from the secondary contact
to the primary contact recreation designated use. The WQCC has defined the “primary
contact” recreation designated use as follows:

“Primary contact” means any recreational or other water
use in which there is prolonged and intimate human contact
with the water, such as swimming and water skiing, involving
considerable risk of ingesting water in quantities sufficient to
pose a significant health hazard. Primary contact also means
any use of surface waters of the state for cultural, religious or
ceremonial purposes in which there is intimate human contact
with the water, including but not limited to ingestion or
immersion, that could pose a significant health hazard.

20.6.4.7(P)(5) NMAC. The WQCC has assigned water quality criteria for this primary
contact designated use:

D. Primary contact: The monthly geometric mean of E. coli
bacteria of 126 cfu/100 mL or MPN/100 ml and single sample
of 410 cfu/200mL or MPN 100/mL and pH within the range of
6.6 to 9.0 apply to this use. The results for E. coli may be
reported as either colony forming units (CFU) or the most
probable number (MPN) depending on the analytical method
used.

20.6.4.900(D) NMAC.

ii. The WOCC rejected NMED’s attempt to upqgrade these
segments during the 2014 Triennial Review for failure to provide
evidence of human use consistent with the definition of primary
contact .

During the 2014 Triennial Review, NMED petitioned to upgrade the recreation

designated use for these five segments (and four others) from secondary contact to
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primary contact. In support of its petition, NMED asserted there was “new information”
indicating “that primary contact uses and criteria may exist or be attainable.” SWQB 2014
Triennial Review Rebuttal Ex. 2 at 3 (attached as Ex. SJWC 3-C (2020 TR SJWC-0231)).
That “new information,” provided in testimony and an undated staff memo submitted as a
rebuttal exhibit, was anecdotal information about alleged primary contact use on these
segments, such as reference to a website indicating swimming was “at your own risk” in
segment 20.6.4.103 NMAC. See, e.g., id. at 3-6. The primary rebuttal exhibit, an
undated memo prepared by Dr. Bryan Dail and other NMED staff and titled Review of
Clean Water Act ("CWA”) 8101(a) Uses—Contact Recreation Uses for Selected Segments
(“Dail Memo”), was prepared to rebut SJWC'’s contention that NMED had provided no
evidence of primary contact use. SWQB 2014 Triennial Review Rebuttal Ex. 1 at 11-
22:268 to 12-22:276 (attached as Ex. SJWC 3-D) (Hogan) (2020 TR SJWC-0245 to -
0246)); Ex. SIWC 3-E at 81:23-82:9 (Pintado and Lemon), 92:9-12 (Lemon) (2020 TR
SJWC-0259 to -0260, 0270).

At the 2014 Triennial Review hearing held in October 2015, NMED witnesses Dr.
James Hogan (in written rebuttal testimony) and Shelly Lemon, Kristine Pintado and Dr.
Bryan Dail (in oral hearing testimony) relied on the Dail Memo as evidence of existing
primary contact use in the five segments again at issue in this Triennial Review. See
generally Ex. SJWC 3-D at 11-22:268 to 13-22:306 (Hogan) (2020 TR SJWC-0245 to -
0247); Ex. SJWC 3-E at 80:20-83:8, 92:9-12 (Pintado, Lemon, Dail) (2020 TR SJWC-
0258 to -0261, 0270). The following information concerning alleged primary contact use

was provided via Dr. Hogan’s written testimony and the Dail Memo.
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20.6.4.103 NMAC

Also, in testimony the SWQB stated that primary contact
recreation was observed in Segment 20.6.4.103 NMAC.
Additionally, it has been noted by field staff that the Rio
Grande is accessible for swimming, and there is a commercial
hot springs park located in this segment, which features
access to the river.

Ex. SIWC 3-D at 12-22:283-286 (2020 TR SJWC-0246) (Hogan).
SWQB Survey 2011-2012. Riverbend Hot Springs park is
located in this segment. Website describes the public pools
where the *...cold and clear Rio Grande is also accessible for
swimming at your own risk...’
Ex. SJWC 3-C at 3 (2020 TR SJWC-0231) (Dail Memo Table 1 (footnotes omitted that

provide URLSs to supporting websites)).

20.6.4.116 NMAC

It was stated in testimony that Segment 20.6.4.116 NMAC
includes the Rio Ojo Caliente, which has swimming at the hot
springs located in it. Rafting and float trips have been
observed by SWQB staff, and the United States Bureau of
Land Management (“BLM”) offers rafting activities on the
lower and upper segments of the Rio Chama. ... SWQB
staff has observed rafting and float trips on this segment. The
Bureau of Land Management offers rafting activities on lower
and upper segments of the Rio Chama:
http://www.blm.gov/nm/st/en/prog/recreation/taos/rio_chama
_wsr.html

Ex. SJWC 3-D at 12-22:286-290 & n.3 (2020 TR SJWC-0246) (Hogan).
SWQB Survey 2012. Includes Ojo Caliente hot springs.
Rafting and float trips observed. Ohkey Owingeh (San Juan)
is downstream with Primary/Ceremonial Use. Rio Grande at
the confluence is primary contact.

Ex. SJWC 3-C at 3-4 (2020 TR SJWC-0231 to -0232) (Dail Memo Table 1 (footnotes

omitted that provide URL to website and Ohkey Owingeh’s water quality criteria)).

Jane DeRose-Bamman
SJWC Rebuttal Technical Testimony Page 13 June 22, 2021

2020 TR SJWC-0204



20.6.4.204 and 206 NMAC

Evidence of primary contact recreation has been observed by
SWQB staff in Segments 20.6.4.204 and 206 NMAC,
particularly upstream and downstream of Brantley Reservoir.

Ex. SJWC 3-D at 13-22:295-301 (2020 TR SJWC-0247) (Hogan).
SWQB Surveys in 2004; 2013. Swimming occurring in
segment reported June 2014. Information regarding access

suggests use likely existing and attainable. [Segment 204]

SWQB Surveys in 2004; 2013. Brantley Reservoir
(downstream) is Primary contact use. [Segment 206]

Ex. SJWC 3-C at 4-5 (2020 TR SJWC-0232 to -0233) (Dail Memo Table 1 (footnote
omitted stating Game and Fish staff observed swimming in June 2014)).

20.6.4.207 NMAC

Segment 20.6.4.207 NMAC is the main stem of the Pecos
River and includes over 100 miles including the Salt Creek
wilderness used by hikers and backpackers. While some of
this area is very remote, contact recreation is possible. There
is easy access just below Sumner Dam, there are daytime
recreational-use sites on both sides of the river, and fishing
activities are common.

Ex. SJIWC 3-D at 13-22:297-301 (2020 TR SJWC-0247) (Hogan).

SWQB Surveys in 2005; 2012. Remote in places, but
accessible. Primary contact use observed by SWQB staff.

Ex. SJWC 3-C at 5 (2020 TR SJIWC-0233) (Dail Memo Table 1).

Although the Dail Memo indicates that primary contact recreation had been
observed on some segments by SWQB staff or Game & Fish staff, NMED provided no
documentation or testimony describing what was observed, when, and by whom. Nor did

NMED provide information from the referenced websites.
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SJWC presented expert evidence in the 2014 Triennial Review that NMED failed
to provide any credible scientific data or other appropriate evidence showing that primary
contact was an existing use on these segments. In particular, SJWC'’s expert witness,
Charles Nylander, testified that accessibility of a water body does not mean that primary
contact recreation is an existing use, the secondary contact designated use is appropriate
where swimming or other primary contact recreation is at the public’s own risk, fishing
and boating are secondary contact uses, and NMED failed to provide evidence of the
alleged primary contact activities described in the Dail Memo. See generally Ex. SIWC
3-F at 24-31 (2020 TR SJWC-0274 to -0281); Ex. SIWC 3-G at 467:12-468:4, 511:6-15,
513:3-5, 10-16, 525:16-526:5, 558:13-24, 559:7-560:4, 581:22-582:24 (2020 TR SJWC-
0283 to -0294).

The WQCC adopted SJWC's reasoning. As explained in NMED’s Existing Use
Analysis,

On January 10, 2017, the WQCC provided its final order
towards the petition to amend designated secondary contact
use to primary contact which stated: ‘The upgrade from
secondary contact to primary contact suggested by the
Department in Sections 20.6.4.103, .116, .124, .204, .206,
207, .213, .219, and .308 is rejected by the Commission. The
Commission instead accepts the reasoning proposed by the
San Juan Water Commission to maintain secondary contact
for the nine enumerated segments.” (WQCC 2017).

NMED Ex. 56 at 10. As noted in my direct technical testimony, the WQCC further held:
The Department has not presented sufficient technical
information to support its proposal to upgrade the . . .
segments to primary contact. Adopting more stringent water
guality standards absent information and data proving use is
attainable is unadvised. Federal regulations require new and

substantive information to upgrade a designated use, which
the Department has failed to provide. Upgrading the . . .
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segments to primary contact would burden the State of New
Mexico with unwarranted transactional costs. Maintaining
secondary contact for the . . . segments is in compliance with
CWA Section 101(a)(2). Therefore, the . . . segments will
retain their secondary contact use designations. Based on
the weight of the evidence, the Commission finds San Juan
Water Commission’s proposal to maintain secondary contact
uses in certain segments is well taken, and therefore
accepted.

Ex. SJWC 2 at 23 (2020 TR SJWC-0026); Ex. SJWC 2-M at 40-41, 11 101-105 (2020 TR
SJWC-0188 to -0089) (paragraph numbering and internal citations omitted).

ii. In the past, when upgrading the recreational contact use, the
WOQOCC has relied on evidence of use rather than water guality.

As noted in AB testimony, the WQCC approved upgrading the recreational use
designation for the Gallinas River near Montezuma Hot Springs outside of Las Vegas
from secondary to primary recreational contact based on evidence of actual use by
humans:

During the 2005 Triennial Review, Amigos Bravos provided
evidence to the Commission and NMED of current and historic
swimming in the Gallinas River near the Montezuma Hot
Springs outside Las Vegas through photographs. Based on
this evidence, NMED proposed to upgrade the recreational
use in this segment of the river from secondary to primary
contact in its proposed amendments. The Commission
adopted NMED’s proposal, referencing Amigos Bravos’
evidence as a reason for upgrading the designated use in its
final Statement of Reasons for the 2005 Triennial Review.
AB Ex. 3 at 14 (Conn).

Similarly, the WQCC has relied on evidence concerning recreational use rather
than water quality when designating a recreation use in the first instance. As evidenced
by the written direct technical testimony of Dr. Meyerhoff, waters within 20.6.4.126 NMAC

and 20.6.4.128 NMAC became classified waters in 2005. LANL Ex. 2 at 8:7-9, 8:23-9:8
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(2020 TR LANL-00030 to -00031). At that time, the WQCC assigned the secondary
contact recreation use to these segments, finding that “secondary contact is the
appropriate subcategory of recreation because full-body contact in these small streams
is unlikely and infrequent, and if it does occur the proposed criteria offer a proper level of
protection.” Id. at 13:22-23, 33-36, 14:8-9, 20-23 (2020 TR LANL-00035 to -00036). EPA
took no action on the WQCC'’s secondary contact use designations, indicating that a UAA
was required to support the designations. Id. at 15:1-16:11 (2020 TR LANL-00037 to -

00038).
In response to EPA, NMED submitted a UAA stating:

Hydrologic modifications do not currently affect recreational
opportunities, and water quality likely supports both
secondary and primary contact activities. Nevertheless,
primary contact is not an attainable use because flows and
water levels are generally too low for full body immersion or
prolonged and intimate contact with the water. This is the
factor identified in 40 CFR 131.10(g)(2): ‘Natural, ephemeral,
intermittent or low flow conditions or water levels prevent the
attainment of the use . . .” Hazardous high-flow conditions and
restricted access also limit the feasibility of primary contact
recreation.

Id. at 16:13-28 (2020 TR LANL-00038) (emphasis added). Based on these findings, EPA

approved the classification of segments 126 and 128 and the secondary contact

designated use. Id. at 17:5-21 (2020 TR LANL-00039). The WQCC should remain

consistent and require evidence of primary contact activities before assigning the primary
contact use.

iv. NMED now relies solely on mostly old water _guality data to

support the proposed upgrades to primary contact use; NMED

has provided no evidence, much less new evidence, that human

recreation in the subject segments (if any) meets the definition
of primary contact.
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During the last Triennial Review, the WQCC rejected NMED’s petition to upgrade
the recreation designated use for these five segments because of the lack of evidence
(such as photos) of primary contact use. Rather than attempt to collect such evidence,
NMED now contends that the primary contact designated use is mandated simply
because each stream segment has met the primary contact water quality criteria at least
once since 1975. The WQCC should reject NMED’s approach as an improper end-run
around the definition of “primary contact.”

During the 2014 Triennial Review, NMED never asserted that water quality data
supported its petition—or that water quality is the only relevant consideration when
determining whether primary contact recreation is an existing or attainable use. In fact,
NMED provided no water quality data at all. Instead, NMED appropriately focused on
activities of the type identified in the definition of “primary contact”:

Finally, and most importantly, as shown in Table 1, SWQB
found significant information to indicate that primary contact
recreation as defined in Subparagraph 20.6.4.7.P (5) NMAC
may be an existing use for water bodies in most of these
segments and is likely an attainable use. Of particular note is
documentation of boating access and recreation. Based on
SWQB'’s experience where boating occurs primary contact
recreations [sic] is almost always an existing use and is almost
certainly an attainable use. To collect this information, SWQB
reviewed surface water quality monitoring data records,
conducted website reviews, and consulted with SWQB
permits staff. SWQB also reviewed field observations with
SWQB monitoring staff and with the New Mexico Department
of Game and Fish. Therefore, the consideration to assign
primary contact use and criteria to the nine segments is
appropriate in context of the information on recreation contact
uses in these segments and the new EPA guidance on
criteria.

Ex. SJIWC 3-C at 3 (2020 TR SJWC-0231).
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The secondary contact designated use has been in place in the New Mexico
surface water quality standards for each of the subject waters since 1988. Id. at 3-5
(Table 1) (2020 TR SJWC-0231 to -0233). 40 CFR section 131.20(a) requires that, during
this Triennial Review, the WQCC evaluate “any new information [that] has become
available” since the last Triennial Review about waters where section 101(a)(2) uses are
not adopted:

(a) State review. The State shall from time to time, but at least
once every 3 years, hold public hearings for the purpose of
reviewing applicable water quality standards adopted
pursuant to 88 131.10 through 131.15 and Federally
promulgated water quality standards and, as appropriate,
modifying and adopting standards. The State shall also re-
examine any waterbody segment with water quality standards
that do not include the uses specified in section 101(a)(2) of
the Act every 3 years to determine if any new information has
become available. If such new information indicates that the
uses specified in section 101(a)(2) of the Act are attainable,
the State shall revise its standards accordingly. Procedures
States establish for identifying and reviewing water bodies for
review should be incorporated into their Continuing Planning
Process . . ..

NMED Ex. 21 (emphasis added). In all pertinent respects, this regulation has remained
unchanged since it was adopted in 1983. 48 Fed. Reg. 51400, 51407-08 (attached as
Ex. SJWC 3-H (2020 TR SJWC-0303 to -0304)). For the following reasons, NMED has
failed to provide “any new information [that] has become available” to justify upgrading
the five segments to primary contact.

For this Triennial Review, NMED conducted what it has called an EUA. NMED
relies on that EUA to support its petition, stating that it “provides a comprehensive
investigation that demonstrates the existing recreational use attained by these

waterbodies, through the evaluation of available data (NMED Exhibit 56).” NMED Ex. 3
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at 7 (Aranda). However, the EUA relies primarily on old water quality data already
available during one or more past Triennial Reviews. The EUA provides no evidence that
primary contact recreational use is occurring on any of these segments—only that, at
least once, the segments’ water quality met the criteria established for the primary contact
designated use. It is quite possible that these segments met the primary contact criteria
at the time the WQCC assigned them the secondary contact use. If that is the case, then
there is no evidence that anything has changed. As already noted, in the past, the WQCC
has focused on the type of human use, not the water quality, when assigning recreation
uses.

Further, other than quoting the definition of “primary contact” in the EUA, NMED
essentially ignores the issue of actual human use of these five segments involving
“prolonged and intimate human contact with the water, such as swimming and water
skiing, involving considerable risk of ingesting water in quantities sufficient to pose a
significant health hazard.” NMED Ex. 56 at 9. Instead, NMED refers in passing, in one
short paragraph, to the “evidence of these uses” it provided during the last Triennial
Review:

SWQB does not monitor or gather information on recreational
use demonstrating full immersion, such as swimming and
wading. However, visitor brochures and recreational websites
encourage popular recreational activities, such as swimming,
kayaking and wading, in waters related to the five classified
segments evaluated as part of this EUA. Several sections,
including the Rio Grande between Elephant Butte and Caballo
Reservoirs, the Rio Chama between Abiquiu Reservoir and
the Rio Grande, and the Rio Ojo Caliente, are noted in guides
to river rafting in New Mexico. Furthermore, as stated in direct

written testimony of SWQB, entered into the pleadings log as
part of the last triennial review (WQCC Docket 14-05(R)),
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evidence of these uses has not only been encouraged, but
also has been recorded.

Id. at 23.

However, as already discussed, during the last Triennial Review the WQCC
rejected these unsupported assertions, holding they did not constitute evidence of primary
contact use. NMED has made no effort to support these assertions with actual evidence
here. NMED has not provided the referenced visitor brochures or website information as
exhibits. Nor has NMED provided the allegedly “recorded” documentation of primary
contact that presumably can be found in NMED surveys or memoranda to the file.
Instead, NMED inexplicably states it does not gather such information. Id. | also note
that wading and recreational boating, such as kayaking and river rafting, are secondary
contact uses. 20.6.4.7(S)(1) NMAC.

| find NMED’s position to be inconsistent—especially given its focus during the last
Triennial Review on actual primary contact in these segments. During the last Triennial
Review, NMED *“reviewed field observations with SWQB monitoring staff and with the
New Mexico Department of Game and Fish.” Ex. SJWC 3-C at 3 (2020 TR SJWC-0231).
Based on my experience, | know NMED staff often document information about site
conditions (e.g., weather, flow) in field notes. Clearly, NMED does, or easily could, gather
information on recreational use. The general findings could be included in the survey
summary along with details on what monitoring was conducted and the field conditions,
similar to surveys conducted under the Hydrology Protocol, where NMED staff

photograph site features. NMED Ex. 63 at 13-14.
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In fact, during the last Triennial Review, NMED asserted that NMED personnel had
witnessed boating and other human activity (though secondary contact activity) on some
of the segments during prior water quality surveys. Ex. SJWC 3-C at 4-5 & n.3 (2020 TR
SJWC-0232 to -0233). There also were undocumented assertions that staff withessed
swimming and other primary contact activities. Id. at 5 (segment 207) (2020 TR SJWC-
0233); Ex. SJWC 3-E at 81:10-22 (Lemon) (2020 TR SJWC-0259). If primary contact
activity occurs in these five segments, it should not be difficult to obtain proof of such
activity—and NMED has had four years to do so. In fact, | recently visited and took photos
of the Rio Hondo near the effluent outfall for the City of Roswell Wastewater Treatment
Plant, which is in segment 20.6.4.206 NMAC. A copy of those photos is attached as
Exhibit SJIWC 3-1 (2020 TR SJWC-0310 to -0311). Itis my position that the photos show
that primary contact recreation is unlikely in this segment because of the physical difficulty
in reaching the river. In addition, at that point, the Rio Hondo flows through private
property and the depth does not appear to accommodate swimming, boating or wading.
Upstream, the Rio Hondo flows through the City of Roswell through concrete channels
also not conducive to primary contact recreation. NMED’s EUA states: “Even though
urban areas can affect water quality, this document focuses on existing use data. The
identified urban areas do not provide direct evidence to support or refute an existing use
analysis.” NMED Ex. 56 at 22. The photos document a different perspective and show
primary contact is unlikely. If NMED is going to conduct an EUA, actual site visits should
be made.

The definition of “primary contact” as a use “involving considerable risk of ingesting

water in quantities sufficient to pose a significant health hazard” does not indicate that the
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primary contact use is occurring whenever water quality has, at least once in the past,
met the numeric criteria set for the primary contact use. 20.6.4.7(P)(5) NMAC. This is
the tack NMED is taking in this Triennial Review. Rather than provide the evidence of
primary contact use asserted during the last Triennial Review or visit the segments during
the past four years to obtain proof of primary contact use, NMED chooses to now assert,
through the direct technical testimony of Ms. Aranda and the EUA, that primary contact
use is demonstrated simply because water quality data show the pH and E.coli criteria
established for that use, as specified in 20.6.4.900 NMAC, have been met at least once
since 1975 in each segment. NMED Ex. 3 at 10-13; NMED Ex. 56 at 22-28. | disagree.

First, under 40 CFR 131.20(a), an upgrade to primary contact is required only if
“any new information has become available.” NMED Ex. 21 (emphasis added). NMED
has provided limited “new” water quality data for segments 103 and 207—and none for
segments 116, 204 and 206. The E. coli and pH data NMED relies on is found in Appendix
B of the EUA. NMED Ex. 56 at 38-48. The data summarized in Appendix B was collected
between 2004 and 2019, and only a small percentage of that data was collected after the

last Triennial Review was initiated in 2014.

Segment | Number of | Number of Number | Number Number
Results in complete E. coli | collected | Collected | collected
Appendix B | and pH sets in 2019 in 2014 prior to

2014

103 69 60 10 14 36

116 36 35 0 0 36

204 9 6 0 0 6

206 66 57 0 0 57

207 46 40 2 0 38

TOTAL | 226 198 12 14 173
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As shown in this table, of the 198 complete sets of data provided by NMED, only 12 (or
about 6 percent) were collected after the last Triennial Review concluded and can be
considered “new information” that has “become available.” No new data is provided for
segments 116 (most recent data was collected in 2012), 204 (most recent data was
collected in 2013) or 206 (most recent data was collected in 2013). And, as | already
mentioned, it is even possible that the water quality of these segments met primary
contact criteria when the WQCC assigned the secondary contact designated use.

Second, and more importantly, water quality data alone is not enough to prove
primary contact use is existing or attainable—proof of human recreation meeting the
definition of primary contact also is needed. As explained in guidance contained in a
2008 EPA letter to the State of Oklahoma Water Resources Board, “[e]xisting use
determinations should be made on a site-specific basis . . . .” NMED Ex. 62 at 4, 5.
NMED agrees that “[w]hen conducting a designated use analysis, site-specific conditions
can be used to inform the decision and justify the proposed amendment.” NMED Ex. 56
at 18. In fact, “NMED reviewed site conditions to assist in the determination of the existing
use and appropriate designated use.” Id. However, despite NMED’s assertion, it
apparently did not review the “site-specific conditions” of the five segments at issue that
would be pertinent to the primary contact use, such as evidence of swimming (prolonged
immersion), instead making an excuse that it does not gather such information. Id. at 23.
Did NMED visit these segments? If so, where is the documentation of their conditions
and accessibility for human water-based recreation?

NMED’s discussion of “site conditions” is general, describes the applicable

ecoregions (such as Chihuahuan Desert), and provides no specific information about the
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conditions of the five segments under consideration because “NMED determined that the
general site conditions (e.g., physiographic and ecological conditions, land use,
ownership) do not provide direct evidence to support or refute the proposed
amendments.” Id. at 19-20. How can site conditions be irrelevant? Either a segment is
accessible and has conditions that would allow primary contact recreation or it does not.
During a site visit, NMED personnel might even observe primary contact recreation.
Contrary to EPA guidance, NMED has disregarded physiographic conditions that would
support a determination about whether primary contact is an existing use. An EUA should
include a site visit, not just a review of water quality data and generic ecoregion data on
a computer screen.

EPA guidance stresses that proof of actual primary contact use by humans is
critical to show that primary contact is an existing use: “It is appropriate to describe the
existing uses of a waterbody in terms of both actual use and water quality because doing
so provides the most comprehensive means of describing the baseline conditions that
must be protected.” NMED Ex. 62 at 7 (emphasis added). “EPA considers the phrase
‘existing uses are those uses actually attained’ to mean the use and water quality
necessary to support the use that have been achieved in the waterbody on or after
November 28, 1975.” Id. at 3 (emphasis added). Further,

[a] state or tribe should determine existing uses on a site-
specific basis to ensure it has identified the highest degree of
uses and water quality necessary to support the uses that
have been achieved since November 28, 1975. When
describing existing uses, states and tribes should articulate

not only the use(s) that has been achieved, but also the water
guality supporting the specific use(s) that has been achieved.

Jane DeRose-Bamman
SJWC Rebuttal Technical Testimony Page 25 June 22, 2021

2020 TR SJWC-0216



Although EPA interprets the definition of ‘existing use’
to require consideration of the available data and information
on both actual use and water quality, all the necessary data
may not be available. In these circumstances, a state or tribe
may choose, in implementing its water quality standards
program, to determine an existing use based on the strength
of evidence that a use has actually been achieved or the
strength of evidence that water quality supporting a use has
been achieved. In other words, where data may be limited or
inconclusive, EPA expects states and tribes to consider the
guantity, quality, and reliability of the different types of
available data to describe the existing use as accurately and
completely as possible and to resolve any apparent
discrepancies based upon that evaluation.

Id. at 5 (emphasis added). The WQCC should stand by its determination during the last
Triennial Review that evidence of actual primary contact is required to upgrade these
segments to the primary contact recreation designated use and find that NMED has failed
to meet its burden. This is especially true given the definition of primary contact in the
WQS.

This approach is favored by EPA:

In a 1985 Antidegradation Questions and Answers document,
EPA said ‘An existing use can be established by
demonstrating that fishing, swimming, or other uses have
actually occurred since November 28, 1975 or that the water
quality is suitable to allow such uses to occur (unless there
are physical problems which prevent the use regardless of
water quality.)’ While this approach allows states to make an
existing use determination where it only has information on
one or the other type of information, some have interpreted
this statement as obligating states to ignore one set of
information where both types are available. EPA has found
that, in practice, taking into account all the available
information results in a more accurate articulation of the
existing uses. . . . Where the water quality achieved was
sufficient to support a use on or after November 28, 1975, but
the use (i.e., some degree of use related to aquatic life,
wildlife, and human activity) has not occurred, the federal
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regulations provide states and tribes the discretion to
determining [sic] whether or not the use is an existing use.

Id. at 6. Significantly, EPA notes that even if water quality is suitable to support a use,
the use is not existing if “there are physical problems which prevent the use regardless of
water quality.” Id. NMED’s EUA is seriously lacking for failure to investigate site
conditions. In my opinion, the photos of the Rio Hondo | have provided show primary
contact recreation use is not existing or attainable, at least in a portion of segment
20.6.4.206 NMAC.

Basically, EPA leaves it to the WQCC to use its “reasonable” or “best professional”
judgment, considering both “water quality sufficient to support” a use and “evidence of

actual use,” to determine whether a use is an existing use:

Example 3

A waterbody has a healthy shellfish community that is
propagating and thriving in a biologically suitable habitat and
the water quality is sufficient to support both this healthy
shellfish community and shellfish consumption by humans.
However, there is not available information indicating that
shellfish have been harvested since November 28, 1975.
Because the water quality is sufficient to fully support a
healthy shellfish community and a shellfish community
actually exists, the existing use may be described as ‘a
healthy shellfish community’ or . . . the state or tribe may
choose to determine shellfish harvesting is the existing use by
weighing the evidence on water quality sufficient to support
the use and evidence of actual use, and relying on one to a
greater extent than the other. If the available data is lacking
or inconclusive on whether shellfish are actually being
harvested and consumed, a state or tribe may determine the
existing use based on a reasonable judgment.
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Example 4

Since November 28, 1975, a particular waterbody has
met the human health criteria necessary for a waterbody to be
used as a source of public water supply. However, there has
never been a drinking water intake because the waterbody
has never been used as a source of drinking water. |Is public
water supply an existing use for this scenario?

As stated above, EPA expects states and tribes to look
at the available data and information on both water quality and
actual use to determine if it is an existing use. If data are clear
that the water quality was sufficient to support a public water
supply (PWS) use, but no PWS use actually occurred since
there was no PWS intake, then the Federal regulations do not
require that the state or tribe find that there is an existing
public water supply use. ... [S]tates and tribes may choose,
in implementing their water quality standards program, to
determine that a public water supply use is an existing use
based on the strength of evidence that a use is actually
occurring or the strength of evidence that water quality
supports a potential use. . . . In addition, where data are
unavailable or inconclusive, a state or tribe has the discretion
to determine whether or not there is an existing public water
supply use based on best professional judgment.

Id. at 9-10 (emphasis added).

As EPA cautions, it is important to get an existing use determination right. “In
identifying an existing use, it is important to have a high degree of confidence because a
state or tribe may not remove an existing use when revising designated uses, regardless
of whether the existing use remains attainable. This is also important because EPA’s
antidegradation provisions require any CWA authorization of a discharge or activity that
may result in a discharge to protect the existing use.” Id. at 7. Five NPDES-permitted
treatment plants are located on the stream segments NMED proposes to upgrade to
primary contact, and four of them “currently have E. coli discharge limits greater than the

primary contact numeric criteria and may be affected by the proposed amendments.”
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NMED Ex. 3 at 10 (Aranda); NMED Ex. 56 at 21. Those four plants are: Truth or
Consequences wastewater treatment plant, Roswell wastewater treatment plant, Artesia
wastewater treatment plant, and Fort Sumner wastewater treatment plant. NMED Ex. 56
at 21. If the WQCC upgrades the designated use for recreation to primary contact, these
dischargers will be required to meet the primary contact criteria at the point of discharge,
and there may be economic burdens associated with upgrading treatment technology. If,
in the future, primary contact recreation is not supported, a UAA will be required to prove
that the primary contact designated use is neither an existing use nor an attainable use.
UAAs carry their own economic costs. Thus, it is most logical to make sure that a robust
amount of evidence is available to support this change—including, as EPA recommends,
evidence that primary contact recreation use is occurring.

V. The secondary contact waters should not be reclassified before

the WOCC adopts a formal EUA process, after public input, and
NMED produces an EUA pursuant to that process.

The EUA is the sole basis for NMED’s primary contact proposal and thus plays an
important role in the WQCC's decision-making process. Because of the significance of
this, and any other, EUA, it is important that the public have input into the process used
to conduct an EUA. Further, a formal EUA process should be adopted by the WQCC.

Here, it is important to recognize that the EUA was developed solely by NMED
staff, as was the procedure underlying its creation. The EUA was not provided to SJWC
or the other Triennial Review participants until May 3, 2021. Thus, SJWC is being forced
to react, on very short notice, to the review procedure used by NMED. There has been
no time to review the validity of the analytical data NMED has relied on, much less present

other data for consideration by the WQCC.
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NMED’s updated mission statement is focused on four tenets: Science, Innovation,
Collaboration and Compliance. Ex. SJWC 3-J (2020 TR SJWC-0312). This EUA
process has not reflected those tenets. NMED did not collaborate on the development of
the EUA. There was no public participation in, or even awareness of, the EUA prior to
NMED’s filing of its Triennial Review petition in August 2020. When | inquired about
evidence supporting NMED’s primary contact proposal during a November 2020 NMED
Triennial Review presentation to stakeholders, | was told that the EUA was not yet
finalized. NMED did not even provide the EUA to the parties participating in the Triennial
Review when it filed its Amended Petition in March 2021.

NMED has known about SJWC's interest in this issue for about seven years. In
fact, the EUA specifically refers to the concerns raised by SJWC, and the expert evidence
and legal arguments made by SJWC, during the 2014 Triennial Review. NMED Ex. 56
at 9-10. Nevertheless, NMED chose not to involve SJWC in the EUA planning stages.
Nor did NMED share any draft EUA with SJWC. Surprisingly, NMED did not even involve
affected permittees in the EUA process. Permittees were only directly notified (via e-mail)
about NMED’s proposal to “change[] the designated recreation use in several
waterbodies” in January 2021. NMED Ex. 58. Nowhere in that e-mail notice did NMED
mention the EUA.

Collaboration is important. By informing and involving stakeholders, including the
public and potentially impacted permittees, NMED adds credibility to its actions. Further,
it is important to involve other stakeholders in order to obtain the best data for a robust
analysis. I, and SJWC, agree with LANL’s position, articulated by Dr. Meyerhoff, that a

formal process for EUAs should be developed:
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Importantly, any such process for re-designating or re-
classifying waters needs to follow a rigorous, data-driven, and
publicly transparent process, whether or not the process leads
to a demonstration that a designated use should be amended
based on a more, or less, stringent existing use. The process
followed by NMED should be broadly similar in terms of data
needs, analysis, and public review and should be applicable
to any classified segment in the State of New Mexico.
Moreover, in my opinion because the EUA is intended to be
similar to a UAA, implementation of a UAA-like process is
important, regardless of whether the outcome is re-
designation of a waterbody to a more or less stringent use or
level of aquatic life protection.

e Improved public communication leads to improved
public acceptance.
Finally, the approach used to conduct an existing use analysis
should be adopted by the WQCC and included as a process
in the WQMP/CPP.
LANL Ex. 2 at 34-35 (2020 TR LANL-00056 to -00057).

Although Dr. Meyerhoff was testifying on the EUA for segment 128, these points
apply equally to the EUA for recreational contact. This is the first opportunity to comment
on the EUA, which is much too late in the process. As | stated in my written direct
technical testimony, and as Dr. Meyerhoff and Mr. Gallegos agree, the EUA components
and development process should be spelled out, if not within the water quality standards,
then within the WQMP/CPP. Ex. SJWC 2 at 14-15, 23-24 (2020 TR SJWC-0017 to -
0018, SJWC-0026 to -0027); LANL Ex. 2 at 34-35 (2020 TR LANL-00056 to -00057);
LANL Ex. 3 at 34-35, 37 (2020 TR LANL-00093 to -00094, -00096).

Vi. Conclusion

To conclude, SJWC agrees that existing uses must be protected. SJWC does not

object to the assignment of the primary contact designated use to waterbodies where
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appropriate data and other information shows it is an existing use. However, SJWC does
not believe that old water quality data showing that the segments at issue have met the
currently existing numeric criteria for pH and E. coli at least once since 1975 is sufficient
evidence that primary contact recreation is an existing use. The WQCC also should
require evidence that primary contact recreation is occurring. If access is difficult, hazards
(such as dam releases) exist, legal access is restricted, or water flow is insufficient to
allow immersion, then the primary contact designated use should be rejected. EPA
guidance indicates the WQCC has that discretion. During the last Triennial Review, the
WQCC indicated that evidence on these issues is required—or at least is relevant
information that must be considered. NMED chose to ignore the WQCC's instruction.

EPA expects states and tribes to look at the available data and information on both
water quality and actual use to determine whether there is an existing use. For example,
EPA has indicated that, if data shows water quality is sufficient to support a PWS use, but
no PWS use actually occurs because there is no PWS intake, then the Federal regulations
do not require a state or tribe to find that there is an existing PWS use. NMED Ex. 62 at
9-10. At the very least, EPA leaves it to the WQCC to use its “reasonable” or “best
professional” judgment, considering both “water quality sufficient to support” a use and
“evidence of actual use,” to determine whether a use is an existing use. Id. Until evidence
of actual or attainable primary contact recreation use by humans is presented, through a
publicly vetted and WQCC-approved EUA process, the WQCC should retain the
secondary contact designated use for these stream segments.

This concludes my rebuttal testimony on behalf of SJWC.
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[https://www.epa.gov/wqs-tech/water-quality-standards-handbook]
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The Water Quality Standards Handbook is a compilation of EPA's water quality standards (WQS)
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reviewing, revising, and implementing WQS. The guidance in this handbook supports EPA’'s WQS
regulations at 40 CFR Part 131.
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Water Quality Standards Handbook
CHAPTER 4: ANTIDEGRADATION

(40 CFR 131.12)
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4.4 Protectlon of Existing Uses - 40 CFR 131.12(a)(1)

UPDATED INFORMATION

This section requires the protection of existing uses and the Letter- Mr. Derek Smithee. State of

level of water quality to protect those uses. An "existing use" Oklahoma Water Resources Board.
can be established by demonstrating that: Questions and Answers on EPA's

Existing Use Policy (2008) (PDF) - This
o . . letter answers Oklahoma’s questions
« fishing, swimming, or other uses have actually on several issues related to existing

occurred since November 28, 1975; or uses.

e that the water quality is suitable to allow the
use to be attained—unless there are physical problems, such as substrate or
flow, that prevent the use from being attained.

An example of the latter is an area where shellfish are propagating and surviving in a biologically
suitable habitat and are available and suitable for harvesting although, to date, no one has
attempted to harvest them. Such facts clearly establish that shellfish harvesting is an "existing" use,
not one dependent on improvements in water quality. To argue otherwise would be to say thatthe
only time an aquatic protection use "exists" is if someone succeeds in catching fish.

Full protection of the existing use requires protection of the entire water body with a few limited
exceptions such as certain physical modifications that may so alter a water body that species
composition cannot be maintained (see section 4.4.3, this Handbook), and mixing zones (see section
4.4 .4, this Handbook). For example, an activity that lowers water quality such that a buffer zone
must be established within a previous shellfish harvesting area is inconsistent with the
antidegradation policy.

Section 131.12(a)(l) provides the absolute floor of water quality in all waters of the United States.
This paragraph applies a minimum level of protection to all waters. However, it is most pertinentto
waters having beneficial uses that are less than the section 101(a)(2) goals of the Act. If it canbe
proven, in that situation, that water quality exceeds that necessary to fully protect the existing use(s)
and exceeds water quality standards but is not of sufficient quality to cause a better use to be
achieved, then that water quality may be lowered to the level required to fully protect the existing
use as long as existing water quality standards and downstream water quality standards are not
affected. If this does not involve a change in standards, no public hearing would be required under
section 303(c). However, public participation would still be provided in connection with theissuance
of a NPDES permit or amendment of a section 208 plan or section 319 program. If, however,
analysis indicates that the higher water quality does result in a better use, even if not up to the
section 101(a)(2) goals, then the water quality standards must be upgraded to reflect the uses
presently being attained (131.10()).

If a planned activity will foreseeably lower water quality to the extent that it no longer is sufficient to
protect and maintain the existing uses in that water body, such an activity is inconsistent with EPA's
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antidegradation policy, which requires that existing uses are to be maintained. In such a
circumstance, the planned activity must be avoided or adequate mitigation or preventive measures
must be taken to ensure that the existing uses and the water quality to protect them will be
maintained.

Section 4.4.1, this Handbook, discusses the determination and protection of recreational "existing"
uses, and section 4.4.2, this Handbook, discusses aquatic life protection "existing" uses (of course,
many other types of existing uses may occur in a water body).

4.4.1 Recreational Uses

Recreational uses traditionally are divided into primary contact and secondary contact recreation
(e.g., swimming vs. boating; that is, recreation "in" or "on" the water.) However, these two broad
uses can logically be subdivided into a variety of subcategories (e.g., wading, sailing, power boating,
rafting). The water quality standards regulation does not establish a level of specificity that each
State must apply in determining what recreational "uses" exist. However, the following principles

apply.

e The State selects the level of specificity it desires for identifying recreational existing
uses (that is, whether to treat secondary contact recreation as a single use orto
define subcategories of secondary recreation). The State has two limitations:

o the State must be at least as specific as the uses listed in sections 101(a)and
303(c) of the Clean Water Act; and

o the State must be at least as specific as the written description ofthe
designated use classifications adopted by the State.

e If the State designated use classification system is very specific in describing
subcategories of a use, then such specifically defined uses, if they exist, mustbe
protected fully under antidegradation. A State with a broadly written use classification
system may, as a matter of policy, interpret its classifications more specifically for
determining existing uses—as long as it is done consistently. AState may also redefine
its use classification system, subject to the constraints in 40CFR 131.10, to more
adequately reflect existing uses.

e If the use classification system in a State is defined in broad terms such as primary
contact recreation, secondary contact recreation, or boating, then it is a State
determination whether to allow changes in the type of primary or secondary contact
recreation or boating activity that would occur on a specific water body as long as the
basic use classification is met. For example, if a State defines a use simply as
"boating," it is the State's decision whether to allow something to occur that would
change the type of boating from canoeing to power boating as long as the resulting
water quality allows the "boating" use to be met. (The public record used originally
to establish the use may provide a clearer indication of the use intended to be
attained and protected by the State.)

The rationale is that the required water quality will allow a boating use to continue and that use
meets the goal of the Act. Water quality is the key. This interpretation may allow a State to change
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Subject: Review of Clean Water Act (“CWA™) §101 (a) Uses - Contact Recreation Uses

for Selected Segments

The Water Quality Standards (“WQS”) in Subsection B of 20.6.4.6 NMAC require the state

to establish WQS consistent with the New Mexico Water Quality Act and the federal CWA to
protect public health or welfare, and enhance water quality:

“: B! The state of New Mexico is required under the New Mexico Water Quality
Act (Subsection C of Section 74-6-4 NMSA 1978) and the federal Clean Water Act, as
amended (33 U.S.C. Section 1251 et seq.) to adopt water quality standards that protect the
public health or welfare, enhance the quality of water and are consistent with and serve
the purposes of the New Mexico Water Quality Act and the federal Clean Water Act. It is
the objective of the federal Clean Water Act to restore and maintain the chemical,
physical and biological integrity of the nation’s waters, including those in New Mexico.
This part is consistent with Section 101(a)(2) of the federal Clean Water Act, which
declares that it is the national goal that wherever attainable, an interim goal of water
quality that provides for the protection and propagation of fish, shellfish and wildlife and
provides for recreation in and on the water be achieved by July 1, 1983. Agricultural,
municipal, domestic and industrial water supply are other essential uses of New Mexico’s
surface water; however, water contaminants resulting from these activities will not be
permitted to lower the quality of surface waters of the state below that required for
profection and propagation of fish, shellfish and wildlife and recreation in and on the water,
where practicable”’ [emphasis added)].

Accordingly, the state has adopted designated uses in the WQS that are consistent with the

CWA §101(a)(2) for the protection and propagation of fish, shellfish and wildlife and for
recreation in and on the water.

SJWC 3-C SWQB Rebuttal Exhibit 2
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Section 20.6.4.10 NMAC also requires a review of the WQS consistent with the federal
CWA requirements, and as needed, to revise the WQS:

“20.6.4.10 REVIEW OF STANDARDS; NEED FOR ADDITIONAL STUDIES:

A. Section 303(c)(1) of the federal Clean Water Act requires that the state
hold public hearings at least once every three years for the purpose of reviewing water
quality standards and proposing, as appropriate, necessary revisions to water quality
standards....” [Emphasis added]

And as required in the federal water quality regulations in 40 CFR §131.20:

“The State shall from time to time, but at least once every three years, review applicable
water quality standards and, as appropriate, modify and adopt standards. Any water body
segment with water quality standards that do not include the uses specified in Section
101(a) of the Clean Water Act (“CWA”) shall be re-examined to determine if any new
information has become available. If such new information indicates that the uses specified
in the CWA Section 101(a)(2) are attainable, the State shall revise its standards
accordingly.” [Emphasis added]

The water quality standards contain nine water bodies designated with secondary contact
uses and criteria. Criteria levels currently assigned to these nine segments are based on the
EPA’s 1986 guidance (EPA440/5-84-002, January 1986). This guidance allowed for criteria
based on different levels of water contact other than swimming, such as expected to occur during
wading, fly fishing or boating. As these secondary contact criteria are not sufficient to protect for
swimming uses they are not considered a CWA 8101(a)(2) use.

In the time since the State’s review conducted for the 2009 Triennial Revisions, the
EPA’s 1986 guidance has been superseded by new EPA recommendations for recreational use
and criteria based on updated epidemiological and other scientific data, which were finalized on
November 28, 2012. The latest recommended recreation criteria levels for E. coli include a 30-
day geometric mean (“GM”) of 126 cfu/100 mL and a maximum Statistical Threshold Value
(“STV?”) of 410 cfu/100 mL for primary contact recreation uses. These criteria levels are the
same as those currently assigned in the WQS to the primary contact use in Subsection D of
20.6.4.900 NMAC. However, the new EPA recommendations do not include a secondary contact
recreation use or criteria, and do not include criteria based on different levels of water contact as
provided under the previous EPA guidance.

Segment-specific uses with associated criteria that are not protective of the primary
contact use may be proposed only through a Use Attainability Analysis (“UAA”). A UAA must
demonstrate that the use is not attainable and that the use is not an existing use as defined in
Subparagraph 20.6.4.10.E (3) NMAC and 40 CFR 8131.3. Uses that are shown to be existing
uses shall not be removed, whether they have been designated in the water quality standards or
not, unless they are replaced by more stringent uses (20.6.4.15.A (2) NMAC and 40 CFR
8131.10 (h) (1)). Therefore, in accordance with the three-year evaluations of CWA 8101(a) uses
necessary under the WQS, and as part of the 2013 Triennial Revision process, these segments are

2
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being evaluated to determine if new information exists that indicates that primary contact uses
and criteria may exist or be attainable.

Table 1 below summarizes information on the nine segments evaluated in accordance
with the federal water quality regulations in 40 CFR 8131.20. To prepare this summary, the
Surface Water Quality Bureau (“SWQB?”) first completed a review of WQS records and did not
locate any UAAs conducted for the nine segments that had been approved and adopted by the
Water Quality Control Commission (“WQCC”) and approved by the U.S. Environmental
Protection Agency (“EPA”). Second, the SWQB did not receive any UAAs for these segments
during the public comment period. Nor is the SWQB aware of new information or supporting
analyses that primary contact recreation uses on these segments are not attainable due to a factor

listed under 40 CFR 131.10(g).

Finally, and most importantly, as shown in Table 1, SWQB

found significant information to indicate that primary contact recreation as defined in
Subparagraph 20.6.4.7.P (5) NMAC may be an existing use for water bodies in most of these
segments and is likely an attainable use. Of particular note is documentation of boating access
and recreation. Based on SWQB’s experience where boating occurs primary contact recreations
is almost always an existing use and is almost certainly an attainable use. To collect this
information, SWQB reviewed surface water quality monitoring data records, conducted website
reviews, and consulted with SWQB permits staff. SWQB also reviewed field observations with
SWQB monitoring staff and with the New Mexico Department of Game and Fish. Therefore, the
consideration to assign primary contact use and criteria to the nine segments is appropriate in
context of the information on recreation contact uses in these segments and the new EPA
guidance on criteria.

Tablel. Segment, name (brief waterbody description), NPDES permit information, WQS history
and notes on the existing or highest attainable CWA 101(a)(2) recreational uses for nine
segments in the WQS.

Segment in

20.6.4 Name Permits WQS History Use Notes

NMAC

103 Rio Grande (RG) NPDES Permit: 1988-2005: SWQB Survey

Rio Grande Caballo to NM0020681 Secondary use 2011-2012.

Basin Elephant Butte (T or C WWTP) and criteria Riverbend Hot
Dam; perennial Fecal coliform Springs park is
tribs to RG in Permit limits: 1000 (GM); 2000 | located in this
Sierra and Socorro | 548 cfu/30-Day (SSM) segment.* Website
Counties Avg; 2507 cfu/ describes the public

Daily Max 2005-Present: pools where the
(E. coli) Secondary use “...cold and clear
and criteria E. coli | Rio Grande is also
548 (GM); 2507 | accessible for
(SSM) swimming at your
own risk...”?

116 Rio Chama NPDES Permit: 1988-2005: SWQB Survey

Rio Grande upstream to NM0024830 Secondary use 2012.

Basin Abiquiu, Rio (Abiquiu WWTP) | and criteria Includes Ojo

! http://www.riverbendhotsprings.com/

2 http://www.riverbendhotsprings.com/springs.html
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Segment in

20.6.4 Name Permits WQS History Use Notes
NMAC
Tusas, Rio Ojo Fecal coliform Caliente hot
Caliente, Abiquiu Permit limits: 1000 col/mL springs. Rafting and
Creek, and El Rito | 47 cfu/30-Day (GM); 2000 float trips
Creek (to below EI | Avg 88 cfu Daily | col/mL(SSM) observed.® Ohkey
Rito) Max Owingeh (San Juan)
2005-Present: is downstream with
Secondary use Primary/Ceremonial

and criteria E. coli | Use.? Rio Grande at
548 col/mL(GM); | the confluence is

2507 col/mL primary contact.
(SSM)
124 Sulphur Creek 2005: Segment SWQB Surveys in
Rio Grande from confluence created from .108 | 2003; 2013-14.
River Basin with Redondo which had
Creek and Primary use. Valles Caldera
upstream to its NONE National Park is
headwaters 2005-Present: accessible via
Secondary use guided tours.
and criteria E. coli | Privately owned hot
548 col/mL springs includes
(GM); 2507 evidence of existing
col/mL (SSM) contact recreation
use.
204 Pecos River from 1988- 2010: SWQB Surveys in
Pecos River Avalon Reservoir Secondary use 2004; 2013.
Basin to Brantley Dam and criteria E. coli
548 (GM); 2880 | Swimming
(SSM); SSM occurring in
NONE lowered to 2507 | segment reported
in last TR (2010). | June 2014°
Information

regarding access
suggests use likely

existing and
attainable.
206 Pecos River from NPDES Permit: 1988 — 2005: SWQB Surveys in
Pecos River Brantley reservoir | NM0022268 Secondary use 2004, 2013.

¥ SWQB staff has observed rafting and float trips on this segment. The Bureau of Land
Management offers rafting activities on lower and upper segments of the Rio Chama:
http://www.blm.gov/nm/st/en/prog/recreation/taos/rio_chama_wsr.html

* Apr 1- Sept 30 (100/200 col/mL) and Secondary (200/400 col/mL) Oct 1- March 31.

® Primary contact use (swimming) noted by the New Mexico Department of Game and Fish
(June 2014).

2020 TR SIWC-0232



Segment in

20.6.4 Name Permits WQS History Use Notes
NMAC
Basin to Salt Creek near | (Artesia WWTP) | and criteria
Acme and several Fecal coliform Brantley Reservoir
tributaries Permit limits: 1000 col/mL (downstream) is
548 cfu/30-Day (GM); 2000 Primary contact
Avg; 2507 cfu/ col/mL(SSM) use.
Daily Max
(E. coli) 2005-Present:
Secondary use
and criteria E. coli
548 col/mL(GM);
2507 col/mL
(SSM)
207 Pecos River main NPDES Permit: 1988 — 2005: SWQB Surveys in
Pecos River stem from Salt NMO0023477 Secondary use 2005; 2012.
Basin Creek (near Acme) | (Fort Sumner and criteria
to Sumner Dam WWTP) Fecal coliform Remote in places,
Permit limits: 1000 col/mL but accessible.
548 cfu/30-Day (GM); 2000
Avg col/mL(SSM) Primary contact use
2507 cfu/ Daily observed by SWQB
Max 2005-Present: staff.
(E. coli) Secondary use
and criteria E. coli
548 col/mL(GM);
2507 col/mL
(SSM)
213 McAllister Lake SWQB Survey in
Pecos River 1988 — 2005: 2001.
Basin Secondary use
and criteria McAllister Lake is
Fecal coliform publicly accessible;
1000 col/mL camping, boating
NONE (GM); 2000 and fishing when
col/mL(SSM) open (fall, spring
and summer). °
2005-Present:
Secondary use
and criteria E. coli
548 col/mL(GM);
2507 col/mL
(SSM)
219 Avalon Reservoir
Pecos River (Lake Avalon) 2005-Present: Primary contact use
Basin Secondary use existing - kayaking,

® Accidental water alteration, algal bloom and salinity caused fish kill in 2007 which has limited
fishing in the lake since.

5
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Segment in

20.6.4 Name Permits WQS History Use Notes

NMAC

NONE and criteria E. coli | scuba game fishing

548 col/mL(GM); | according to EMRD
2507 col/mL park website.’
(SSM)

.308 Charette Lakes 1988 — 2005: SWQB Survey in

Canadian Secondary use 2006.

River Basin and criteria

NONE Fecal coliform Upper lake is
1000 col/mL shallow, but
(GM); 2000 accessible for
col/mL(SSM) wading. Lower lake
is much deeper.

2005-Present: Fishing, paddle
Secondary use craft and primitive
and criteria E. coli | camping allowed
548 col/mL(GM); | Mar 1 - Oct 31.
2507 col/mL
(SSM)

In previous Triennial and interim revisions, and in the current proposal for the 2013
Triennial Review, the SWQB has clarified the presumption of CWA 8§101(a)(2) uses for all
surface water of the state, including those not “classified” or described in segments under
Sections 20.6.4.101-899 NMAC. In the review of the nine classified surface water segments with
secondary contact uses assigned, one segment, 20.6.4.116, is currently listed for E. coli
impairment. Within this segment, 20.6.4.116 NMAC, two Assessment Units, NM-2113 50
“Abiquiu creek” and NM-2113-40, “El Rito creek”, are impaired for secondary contact use and
neither is impacted by a NPDES permittees. Finally, as summarized in Table 1, the segments
reviewed include either demonstrated primary contact recreation as an existing use, or significant
likelihood as an attainable use, as defined in the state’s WQS and the federal WQS regulations.

” Avalon Reservoir promotes paddle craft, kayaking and game fishing (scuba) activities:
http://www.emnrd.state.nm.us/SPD/BOATINGWeb/AvalonReservoir.html
http://www.ohranger.com/avalon-reservoir

http://www.recreation.gov/recreational AreaDetails.do;jsessionid=97AF31D4403D68DBDBA5S4
248E67B013A.web05-ny?contractCode=NRSO&recAreald=87
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STATE OF NEW MEXICO
BEFORE THE WATER QUALITY CONTROL COMMISSION

In the Matter of:

PROPOSED AMENDMENTS TO
STANDARDS FOR INTERSTATE
AND INTRASTATE WATERS,
20.6.4 NMAC

No. WQCC 14-05 (R)

N N N N N N N N N N’

New Mexico Environment Department,

Petitioner.

REBUTTAL TESTIMONY OF JAMES HOGAN

I. INTRODUCTION

My name is James Hogan and I am currently bureau chief of the New Mexico
Environment Department (“NMED”) Surface Water Quality Bureau (“SWQB”). A copy of my
resume is marked as SWQB Exhibit 3, in the Notice of Intent (“NOI”) direct testimony filed on
December 12, 2014. It is accurate and up-to-date.

I am presenting this written rebuttal testimony on behalf of the SWQB to first clarify issues
raised by the San Juan Water Commission (“SJWC”) about Sections 20.6.4.97 through .99 New
Mexico Administrative Code (“NMAC”). I will then present rebuttal testimony in response to the
SIWC regarding SWQB’s proposed amendments to certain waters in Sections 20.6.4.101
through .899 NMAC. Finally, I will present rebuttal testimony to the Amigos Bravos (“AB”)

proposal to change the aquatic life use in Section 20.6.4.128 NMAC.

SJWC 3-D 1-22 SWQB Rebuttal Exhibit 1
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II. PROPOSALS AND REBUTTAL

A. Overview of Designated Uses

The issues I will address in my rebuttal testimony all center on designated uses - in particular
the rebuttable presumption for §101(a)(2) “fishable/swimmable” uses, the process by which to
set/change these designated uses for ephemeral or effluent dependent waters, and the
requirements to review those waters that do not meet the §101(a)(2) uses. For this reason I will
start with an overview of designated uses to set the framework within which the responses to

specific issues can be properly addressed.

Designated Uses are an Integral Part of the Water Quality Standards

Section 74-6-4.D of the New Mexico Water Quality Act (“WQA”) provides that the Water
Quality Control Commission (“WQCC”) “shall adopt water quality standards for surface and
ground water of the state subject to the Water Quality Act. The standards shall include narrative
standards and as appropriate, the designated uses of the waters and the water quality criteria
necessary to protect such uses. The standards shall at a minimum protect the public health or
welfare, enhance the quality of water and serve the purposes of the Water Quality Act.” The
federal Water Pollution Control Act (i.e. the Clean Water Act (“CWA?”)) regulations provide
similar direction:

“States adopt water quality standards to protect public health or welfare, enhance the

quality of water and serve the purposes of the Clean Water Act.” 40 CFR §131.2.
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Rebuttable Presumption for 101(a)(2) “Fishable/Swimmable” Uses

Section 101(a)(2) of the CWA states “it is the national goal that wherever attainable, an
interim goal of water quality which provides for the protection and propagation of fish, shellfish,
and wildlife and provides for recreation in and on the water be achieved by July 1, 1983.”
Federal regulations specify that the requirement to adopt standards that “serve the purposes of
the Clean Water Act” means that “(as defined in Sections 101(a)(2) and 303(c) of the Act) water
quality standards should, wherever attainable, provide water quality for the protection and
propagation of fish, shellfish and wildlife, recreation in and on the water, and agricultural,
industrial, and other purposes including navigation.” 40 CFR §131.2. Finally, in accordance
with 40 CFR §131.10()):

“(j) A State must conduct a use attainability analysis as described in § 131.3(g) whenever:

(1) The State designates or has designated uses that do not include the uses specified in
section 101(a)(2) of the Act, or

(2) The State wishes to remove a designated use that is specified in section 101(a)(2) of the
Act or to adopt subcategories of uses specified in section 101(a)(2) of the Act which require less
stringent criteria.”

Where a use attainability analysis (UAA) is defined as “a structured scientific assessment of
the factors affecting the attainment of the use which may include physical, chemical, biological,
and economic factors as described in §131.10(g).” 40 CFR §131.3(g).

Taken together, these federal regulations for Water Quality Standards (“WQS”) regulations
establish the "rebuttable presumption" that the CWA §101(a)(2) uses are attainable and therefore
must be assigned to a water body, unless a State demonstrates, with appropriate documentation,

that such uses are not attainable.
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The New Mexico WQS have similar requirements:

“The commission may remove a designated use specified in Section 101(a)(2) of the federal
Clean Water Act or adopt subcategories of a Section 101(a)(2) use requiring less stringent
criteria only if a use attainability analysis demonstrates that attaining the use is not feasible
because of a factor listed in 40 CFR 131.10(g). Section 101(a)(2) uses, which refer to the
protection and propagation of fish, shellfish and wildlife and recreation in and on the water, are

also specified in Subsection B of 20.6.4.6 NMAC.” Section 20.6.4.15(A)(1) NMAC.

Secondary Contact and Limited Aquatic Life are not 101(a)(2) uses

In the 2005 Triennial Review, the SWQB argued that the limited aquatic life and secondary
contact uses proposed for ephemeral waters under Section 20.6.4.97 NMAC were consistent with
§101(a)(2) uses. However in its review of the 2005 Triennial Review, the U.S. Environmental
Protection Agency (“EPA”) determined these uses are not consistent with §101(a)(2) goals and
rejected assigning the ephemeral designation by default because a UAA is required in order to do
so. The EPA Record of Decision (“ROD”) at p. 36' states:

In designating a limited aquatic life use subcategory for ephemeral waters, the WQCC
explained in its SoR (paragraph 188), that:

"...the limited aquatic life subcategory "fits" the type of aquatic communities likely to be
found in nonperennial waters. Finally, the limited aquatic life subcategory is appropriate
because it satisfies the CWA and EPA regulations while avoiding the substantial burden
on the state of preparing UAAs to justify not designating another subcategory of the
aquatic life use for nonperennial waters."

EPA supports the concept, but disagrees with the Commission’s interpretation that adopting
a limited aquatic life use subcategory satisfies the CWA and EPA regulations. Although
ephemeral waters may only be capable of supporting a limited aquatic community selectively
adapted to the conditions typical of these waters, this limited use does not serve the purposes

'http://www.nmenv.state.nm.us/swgb/documents/swgbdocs/Standards/TriennialReview/2005/RO
D-EPAReviewDRAFT11-16-06.pdf

4-22
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of the Act as defined in CWA sections 101(a)(2) and 303(c). These statutes require water
quality standards to provide, wherever attainable, water quality for the protection and
propagation of fish, shellfish, and wildlife, and recreation in and on the water — functions
commonly referred to as fishable/swimmable uses. EPA's current water quality regulation
effectively establishes a rebuttable presumption that fishable/swimmable uses are attainable
and therefore should apply to a water body unless it can be demonstrated that such uses are
not attainable. EPA does not expect the State to adopt uses for ephemeral waters that cannot
be attained, but in those instances, the State must submit a UAA to support an aquatic life
designation that does not meet the CWA 101(a)(2) objective as required by 40
CFRI131.10(G)(1).

Likewise the ROD at p. 38 states:

“Designating a secondary contact use is likely to be appropriate for ephemeral waters.

However, following the same logic explained in the discussion of the limited aquatic life use,

EPA's current water quality regulation effectively establishes a rebuttable presumption that

“fishable/swimmable” uses are attainable unless it can be demonstrated that such uses are

not attainable. As noted in that earlier discussion, 40 CFR 131.10()(1) requires that a UAA

be submitted supporting designated uses for waters that are lower than the goal uses

described in CWA Section 101(a)(2).”

Required Review of Waters that do not Include 101(a)(2) uses

In accordance with the water quality standards in Section 20.6.4.10 NMAC and the federal
water quality regulations require that:

“...the state shall from time to time, but at least once every three years, review applicable
water quality standards and, as appropriate, modify and adopt standards. Any water body
segment with water quality standards that do not include the uses specified in Section 101 (a) of
the Clean Water Act (“CWA?”) shall be re-examined to determine if any new information has

become available. If such new information indicates that the uses specified in the CWA Section

101(a)(2) are attainable, the State shall revise its standards accordingly.” 40 CFR §131.20(a).
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B. Ephemeral waters proposed in Subsection C of 20.6.4.97 NMAC

In their NOI, the SJWC requests that the WQCC reflect on the transactional costs associated
with the underlying WQCC-approved water quality standards for ephemeral waters designations
and encourages the SWQB and the WQCC to approach the EPA to determine the most efficient
way to undo the damage caused by changes adopted in the 2009 triennial standards review.
While the SWQB is always willing to engage with interested parties to find ways to improve the
clarity and efficiency of the WQS and ensure that waters are neither under- nor over-protected, it
is not clear that the SJTWC’s proposal is tenable.

The SWQB disagrees with the STWC’s request to simply revoke the §101(a)(2) rebuttable
presumption for several reasons. First, as noted in previous testimony, the EPA considers limited
aquatic life and secondary contact to not meet §101(a)(2) goals of the CWA, as clearly
documented in their disapproval of the default ephemeral designations approved by the WQCC
in the 2005 triennial review. For this reason the SJWC is incorrect in their assertion that the
rebuttable presumption adopted by the WQCC in 2009 could easily be reverted back to the pre-
2009 designated uses and criteria for secondary contact recreation and limited aquatic life uses
without the performance of a UAA.

Likewise the SJTWC has provided no evidence supporting their statement of “damage caused
by the 2009 action”. I present testimony below to demonstrate that the SWQB currently has an

expeditious and cost-effective approach that will meet relevant State and federal regulations.

SIWC: All unclassified waters are now assigned the designated use of wildlife habitat, primary

contact and marginal warmwater aquatic life, and those uses can be downgraded only through
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the performance of a UAA. The SJWC believes this requirement places an unreasonable

transactional cost burden on the state and its citizens that is simply unnecessary.

Rebuttal Response: The SWQB does not agree that UAAs place an unreasonable transactional
cost burden on the state and its citizens. For example, during 2008-2009, the SWQB conducted
18 Hydrology Protocol (“HP””) UAAs for a total of $25,000 in contractor expenses, plus SWQB
staff time. In the SWQB’s opinion, a cost of less than $1,500 per UAA plus staff time does not
seem an unreasonable financial burden given that this work supports a WQS rulemaking change,
avoids the costs associated with development of individual Total Maximum Daily Loads
(“TMDLs”), and also avoids unnecessary investments in point and non-point source pollution
reduction technologies within these stream segments. Most importantly, the appropriate
attainable and scientifically defensible uses and criteria have been identified for these streams for

CWA use in §303(d) assessments, NPDES permits, and TMDLs.

SIJWC: The SJWC claims that the Hydrology Protocol, cited in Subsection 20.6.4.15.C NMAC,
elevates this guidance document to the status of an enforceable regulation, thus circumventing

the due process rights of those against whom the guidance documents are applied.

Rebuttal Response: The SWQB disagrees with the SJIWC’s assessment of the Hydrology
Protocol. The HP is not merely a guidance document - it is part of the State’s Water Quality
Management Plan (“WQMP”) and was adopted by the WQCC following two rounds of public
comment. As a part of the WQMP, the HP does not set enforceable regulations; rather it is a

WQCC-approved policy document that sets the procedure by which the regulations, as
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documented in Subsection 20.6.4.15.C NMAC, can be implemented. Under this protocol, data
are collected to demonstrate that a waterbody cannot achieve the presumed primary contact or
aquatic life uses, which are assigned by default. As such, any WQS change adopted following a
HP UAA will only lead to a designated use with less stringent criteria. However, adopting such a
change must follow the administrative hearing process, which does not circumvent due process.
While the approval process in Subsection 20.6.4.15.C NMAC provides for an expedited
process to revise the designated use of a water body, it does not circumvent due process, as the
public notice and comment period is still required prior to the SWQB approval and submission to
the EPA. Once approved by the SWQB and the EPA, HP UAAs are also subject to public

hearing and approval by the WQCC through the Triennial Review process.

SIJWC: The SJWC argues that the EPA should be receptive to a proposal allowing New Mexico
to return to the WQS that were in place for ephemeral streams prior to 2009, given recent public
comments on EPA’s proposed “waters of the United States” rule. See Definition of “Waters of

the United States.”

Numerous submitted comments demonstrate that ephemeral waters may not
be classified as waters of the United States and thus federal jurisdiction for water quality

protection purposes does not apply to such waters.

Rebuttal Response: The SWQB recognizes that many parties, including the NMED, have raised
concerns about the federal jurisdictional authority over ephemeral waters. Until a final rule is
promulgated, however, it is premature to interpret the impact of EPA’s waters of the United

States rule, or to determine if a state level designation of ephemeral waters could be made.

2 STWC cites the proposed rule published by the EPA on April 21, 2014. 79 FR 76, p. 22188
(Definition of ‘“Waters of the United States’” Under the Clean Water Act; Proposed Rule).

8-22
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Regardless, per Subsection 20.6.4.15(A)(1) NMAC, designated uses may only be removed or
made less stringent if a UAA demonstrates that attaining the existing use is not feasible because

of a factor listed in 40 CFR §131.10(g).

SJWC: Arizona has a reasonable approach to unclassified waters; New Mexico should adopt

their concept of effluent dependent waters.

Rebuttal Response: The SJWC provides no suggestions as to how Arizona’s regulations on
effluent dependent waters (“EDWs”) could be incorporated into New Mexico’s WQS. While
Arizona’s approach may appear reasonable, in the opinion of the SWQB it would be fraught with
implementation challenges if adopted for New Mexico. First, as defined in Arizona’s WQS, “an
effluent-dependent water is a surface water that, without the point source discharge of
wastewater, would be an ephemeral water.” (R18-11-101) This would require an extensive,
statewide study of all waters with point source discharges to determine if, without the point
source, the water would be ephemeral. Second, Arizona’s WQS define a special designated use
and associated standards for EDWs. As such the term “EDW” describes the source of the water,
rather than the uses supported by the water and the criteria to protect these uses, as in New
Mexico’s WQS. It is likely that EDWs in New Mexico support a wide variety of uses, thus
defining a single use for all EDWs would be difficult. Likewise, effluent quality, and thus the
resulting in-stream water quality, would likely be variable in EDWs, thus establishing one set of
standards to protect the source of the water would be difficult. Therefore, adopting standards
similar to Arizona’s would require careful consideration of the overall impact to all of New

Mexico’s WQS. Finally, it is unclear whether having a designated use of EDW would imply that
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the stream has a designated use for waste transport and assimilation. This is a significant issue
because waste transport and assimilation is not considered an acceptable designated water body
use. The federal regulations at 40 CFR §131.10(a) states:

“§131.10 Designation of uses.

(a) Each State must specify appropriate water uses to be achieved and protected. The

classification of the waters of the State must take into consideration the use and value of

water for public water supplies, protection and propagation of fish, shellfish and wildlife,
recreation in and on the water, agricultural, industrial, and other purposes including

navigation. In no case shall a State adopt waste transport or waste assimilation as a

designated use for any waters of the United States. [Emphasis added]

Therefore, as for other discharges, the effluent quality must be maintained at treatment
levels sufficient enough that degradation does not occur, and also consistent enough to ensure
that all attainable uses are met. Furthermore, as the Department already has several regulatory
tools, such as the HP, to determine what uses and criteria should apply for receiving streams,

such a broad category as an EDW designated use is not necessary.

C. Proposal for Certain Segments in Section 20.6.4.100-899 NMAC to Change to
Primary Contact Recreation

The SJWC argues that the WQCC should not adopt the SWQB’s proposed revisions for
upgrading recreational use in nine waterbody segments because such a use already meets
§101(a)(2) goals and therefore there is no need to make this change, and because the SWQB
provides no information and data proving the use is attainable. As detailed previously,
secondary contact does not meet the §101(a)(2) goal and as such, per 40 CFR §131.20(a), the

State is required to review these waters during the Triennial Review to determine if the
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§101(a)(2) goal remains unattainable. In conducting this review, the SWQB found no evidence
of a UAA to support the designation of a secondary contact use or evidence that primary contact
use is unattainable in these waters. To the contrary, all evidence found indicated that the primary
contact recreation was an existing use, or at the very least attainable given the significant amount
of other water-based recreation occurring. For these reasons, the SWQB argues that the WQCC

should reject the STWC recommendation and adopt the changes as proposed by the SWQB.

SIJWC: Because the current designated use of secondary contact recreation, previously approved
by EPA, meets CWA §101(a)(2) goal for recreation in and on the water there is no need to

impose this change.

Rebuttal Response: In previous Triennial Reviews, the SWQB made the same argument
presented by the SJTWC when the ephemeral standards under Section 20.6.4.97 NMAC were first
adopted. As noted above in its review of the 2005 Triennial Review, the EPA determined that
secondary contact is not consistent with §101(a)(2) goals and rejected assigning the ephemeral

designation by default because a UAA is required in order to do so.

SJWC: The SWQB does not offer any data, documentation, or evidence that primary contact is

occurring and is attainable.

Rebuttal Response: This is not correct; in the SWQB petition and testimony, evidence
of primary contact recreation as an existing or an attainable use is provided. As discussed above,

the State is required to periodically review waters that do not meet §101(a)(2) goals; in
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conducting this review, the SWQB found no evidence to support that primary contact in these
waters is not attainable. This information is summarized in SWQB Rebuttal Exhibit 2 (memo)
and hereby added to the rationale already presented in the petition and testimony.

For example, in Segment 20.6.4.219 NMAC, for Avalon Reservoir, the petition Basis for
Change states the following:

“In this case, kayaking and scuba for game fishing are activities allowed and described on

the reservoir park website. The Department has no evidence that this use is not attainable

and information indicates that primary contact use may be existing and is likely attainable.”

(Pintado Testimony, SWQB Exhibit 13, p. 81)

Also, in testimony the SWQB stated that primary contact recreation was observed in
Segment 20.6.4.103 NMAC. Additionally, it has been noted by field staff that the Rio Grande is
accessible for swimming, and there is a commercial hot springs park located in this segment,
which features access to the river. It was stated in testimony that Segment 20.6.4.116 NMAC
includes the Rio Ojo Caliente, which has swimming at the hot springs located in it. Rafting and
float trips have been observed by SWQB staff, and the United States Bureau of Land
Management (“BLM”) offers rafting activities on the lower and upper segments of the Rio
Chama.’

While nominally accessible to park scientists and guided tours, the SWQB also has
anecdotal information from the National Park Service (Valles Caldera National Park) that

Segment 20.6.4.124 NMAC has an existing use (as defined under Subsection 20.6.4.7 (E)(3)

NMAC) of primary contact recreation in hot springs in this segment with features named

3 SWQB staff has observed rafting and float trips on this segment. The Bureau of Land
Management offers rafting activities on lower and upper segments of the Rio Chama:
http://www.blm.gov/nm/st/en/prog/recreation/taos/rio_chama_wsr.html
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“footbath springs”, and “Ladies’ and Men’s bathhouses”. Evidence of primary contact recreation
has been observed by SWQB staff in Segments 20.6.4.204 and 206 NMAC, particularly
upstream and downstream of Brantley Reservoir. Segment 20.6.4.207 NMAC is the main stem
of the Pecos River and includes over 100 miles including the Salt Creek wilderness used by
hikers and backpackers. While some of this area is very remote, contact recreation is possible.
There is easy access just below Sumner Dam, there are daytime recreational-use sites on both
sides of the river, and fishing activities are common.

Segments 20.6.4.213, 219 and 308 NMAC are all lakes on state parks with activities
noted in the testimony, which includes scuba, fishing (includes scuba game fishing and fly
fishing), wading, kayaking, canoeing and paddlecraft, and use of small trolling boats. The
SWQB considers such water-based recreation to indicate a significant potential for primary

contact, either on purpose or by accident.

SIWC: The SWQB also states in their Basis for Change “to be consistent with the latest EPA
recommendations for recreational contact... the designated use...is upgraded.” However, the
EPA announcement published in the Nov 29, 2012 Federal Register applies to the availability of
the 2012 Recreational Water Quality Criteria, a document that contains EPA’s recreational water
quality criteria recommendations for protection human health in ambient waters that already are
designated for primary contact recreation- not secondary contact. EPA’s recommendation does

not apply unless or until the waters have a designated use of primary contact.

Rebuttal Response: The SWQB disagrees with the SJTWC’s comment. The relevant requirement

is in 40 CFR §131.20(a), which requires states to review WQS that do not meet §101(a)(2) uses.
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The SWQB reference to 77 FR71191, November 29, 2012 is merely to note that the primary
contact standards meet the latest EPA recommendations for recreational contact and CWA

§101(a) goals (77 FR71191, November 29, 2012).

D. Section 20.6.4.128 NMAC — LANL Waters in Segment 128

Amigos Bravos submitted a proposal to change the limited aquatic life use to the
marginal warmwater aquatic life use in Segment 20.6.4.128 NMAC (“Segment 128”) for the
following reasons: 1) non-perennial waters are important; 2) the current uses and criteria (e.g.,
acute) in this segment are not based on sound science, do not meet the review required under 40
CFR §131.20(a) and should be revised; 3) intermittent streams on LANL property should have
the same protections as for other intermittent waters in New Mexico; and 4) Segment 128 uses
and criteria are based on a “fatally flawed” UAA. (Amigos Bravos NOI Testimony, Pleading
Log Item 19) Los Alamos National Lab (“LANL”) has filed a notice of intent to present direct
technical testimony in opposition to Amigos Bravos’ proposal. (LANL NOI Testimony, Pleading
Log Item 22)

The SWQB’s rebuttal testimony is in opposition to Amigos Bravos’ proposal, and is
presented below. In summary, the WQCC and EPA have previously determined that limited
aquatic life is the highest attainable use for the intermittent and ephemeral waters in Segment
128. Amigos Bravos presents no new information to indicate that the marginal warmwater
aquatic life use is an existing or attainable use, in fact the arguments they provide was
considered, and rejected, by the WQCC during the last Triennial Review. Likewise the argument

that these criteria are based on a “fatally flawed” UAA is not supported by the record supporting
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the WQCC'’s adoption and the EPA’s review and approval. For these reasons, as detailed below,

the SWQB recommends that the Commission not adopt Amigos Bravos’ proposal.

AB: Amigos Bravos proposes to change Segment 128 from a limited aquatic life use to a
marginal warm water aquatic life use because intermittent waters on LANL are given weaker
protections than all other intermittent waters in New Mexico. Amigos Bravos’ testimony
provides an account of the importance of non-perennial streams and includes an inventory of
birds, mammals and aquatic species documented in Los Alamos County and in the Jemez

Mountains region.

Rebuttal Response: The SWQB agrees that non-perennial streams are important. However,
Amigos Bravos’ most recent proposal for Segment 128 relies upon, and reinterprets, the same
information considered by the WQCC when the limited aquatic life use was first assigned to
ephemeral and intermittent streams in Segment 128.* This same information was presented again
by Amigos Bravos in a proposal to change the limited aquatic life use in Segment 128 during the
2008-2009 Triennial Review. At that time, the WQCC did not approve Amigos Bravos’
proposed change to the limited aquatic life use, noting four main reasons:

1. The WQCC does not adopt Amigos Bravos’ proposal to replace limited aquatic life
use with aquatic life use because this segment was created and designated uses were
assigned in the last triennial review; Amigos Bravos presented no new evidence
regarding current water quality conditions that would support a change in the

standards.

* Discussion is in the 2003-2005 Triennial Review Hearing Officer’s Report, Attachment A, pp.
189-199.
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2. A UAA was completed and approved by the EPA for this segment. The UAA noted
that the 2002 study referenced by Amigos Bravos “provide[s] information from
numerous sources indicating that ephemeral and intermittent streams in the Jemez
Mountains support aquatic life that includes aquatic invertebrates and perhaps
amphibians, but not fish.” Amigos Bravos relies on information that the WQCC
already considered in assigning the limited aquatic life use.

3. The EPA approved this provision based on the hearing record and the UAA submitted
by the SWQB, and has not indicated any problem with that decision.

4. The UAA for this segment acknowledges the presence of aquatic invertebrates, and
even amphibians, but not fish, and therefore concludes that the waters cannot attain
the CWA §101(a)(2) goal of water quality providing for the “protection and
propagation of fish, shellfish and wildlife.”

(SWQB Rebuttal Exhibit 3)

AB: The LANL UAA is fatally flawed because it was improperly drafted as an after-the-fact

rationalization for the 2004 decision by the WQCC to change 20.6.4.128 NMAC.

Rebuttal Response: During the time the 2003-2005 Triennial Review was conducted, the
SWQB and the WQCC considered the 2002 report (Lusk and McRae) to provide the necessary
documentation to support of uses assigned to Segments 126-128. In accordance with CWA
§303(c) and 40 CFR §131.20(c), amendments to the WQS, including for Segments 126-128,
were submitted to the EPA for review on July 1, 2005. The WQCC’s Statement of Reasons for

Amendment of Standards, the hearing record, all transcripts and exhibits, and the 2002 U.S. Fish
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and Wildlife study were provided to support the changes, pursuant to 40 CFR §131.6(b) and (f).
The EPA approved the majority of the amendments (SWQB Rebuttal Exhibit 4). However, for
Segment 128, the EPA took no action and requested further documentation, citing 40 CFR
§131.6(b) and (f), and stating:

“...In today's action, EPA is approving the majority of these amendments.
However, based on a review of the record, EPA was unable to take action on a few
provisions because they did not meet the minimum requirements for a water quality
standards submission. See 40 CFR 13 1.6(b) and (f). Specifically, EPA was unable to take
action on the limited aquatic life, aquatic life and or secondary contact recreation use
designations for Sections 20.6.4.97, 20.6.4.98 and 20.6.4.99. EPA strongly supports the
concept the State has used in developing standards for unclassified ephemeral,
intermittent and perennial surface waters; however, adequate supporting documentation
(such as a use attainability analysis) was not available which would allow us to take
action on all portions of these provisions. Similarly, EPA was unable to take action on
the new and for revised use designations and modifications for six classified segments
because adequate supporting documentation (such as a use attainability analysis) was
not available to support the modifications. See segments 20.6.4.126, 128, 221, 310, 701
and 702.

The enclosed detailed Record of Decision [ “ROD”’] explains EPA's basis for the
approval action taken and provides an explanation of the type of documentation that is
necessary for EPA to be able to approve the remaining provisions. We would be glad to
work with you and provide technical assistance regarding the needed supporting
documentation.” [Emphasis added]

(SWQB Rebuttal Exhibit 4)

The EPA also made specific comments on Segment 128 in the ROD accompanying its
letter:

“...As with the two previous Sections, New Mexico has established this segment,
classifying waters within LANL property. The State based use designations for this
segment on the same intensive study by the Service (Lusk and MacRae 2002) mentioned
in the previous sections. This segment has been designated for limited aquatic life and
secondary contact based on likelihood of exposure by ingestion and a light frequency of
use, as well as the State’s default livestock watering and wildlife habitat uses that have
been applied.

The limited aquatic life and secondary contact uses may be the highest uses that
can be attained in this segment. However, as discussed in Section 20.6.4.126, such
designations are not compatible with the uses specified in section 101(a)(2) of the Act
and must be supported by a UAA based on one of the factors listed in 40 CFR 131.10(g).
Again, the most logical factor is 131.10(g)(2) - natural, ephemeral, intermittent, or
low-flow conditions or water levels prevent attainment of the use. The supporting UAA
for waters in this segment and Section 20.6.4.126 may be combined.
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Action: EPA takes no action on this Section.”

(SWQB Rebuttal Exhibit 5)

To suggest that the UAA was completed “after the fact” and is therefore “fatally flawed”
is without merit. The UAA report was requested under 40 CFR §131.6 to support the uses
adopted in 2005 by the WQCC for the ephemeral and intermittent waters in Segments 126 and
128. The EPA worked with the SWQB on the UAA, which was submitted to the EPA on August
17,2007, and approved on August 31, 2007.

The allegation that the UAA is “fatally flawed” based on a predetermination decision is
not applicable in the context of WQS revisions, especially when the federal regulations allow for
additional information to be submitted before final CWA §303(c) approval by EPA. The federal
regulations at 40 CFR §131.21(a)(1)-(2) require the EPA to review and either approve or

disapprove a state’s WQS only after they have been adopted and certified by the state.’

Therefore, to comply with the federal regulations all WQS revisions could be considered “after
the fact.” AB cites Davis v. Mineta, 302 F.3d 1104 (10th Cir. 2002) for the proposition that the
UAA was “fatally flawed” as a result of some “predetermination.” That case is not relevant as it
dealt with the National Environmental Policy Act (“NEPA”) process, a procedural statute
requiring federal agencies to evaluate the impact of their actions upon the environment before
engaging in that action. That process is very different than the EPA approval of a UAA
submitted by a state agency, where the EPA would almost certainly consider the same evidence

as the state agency did in evaluating how to classify these waters.

> According to 40 CFR 131.21, those WQS revisions submitted after May 30, 2000, are
applicable for CWA purposes only after EPA’s final approval.
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Furthermore, in the 2011 ROD for the EPA’s review of the 2008-2009 Triennial Review,
the EPA reiterated its approval of the uses and criteria for ephemeral and intermittent streams in
Segment 128:

“In its 2005 action, New Mexico designated limited aquatic life and secondary
contact uses for this segment. In 2006, EPA took no action on this new segment, noting
that the State had not provided adequate support justifying the limited aquatic life or the
secondary contact use designation. EPA noted that 40 CFR 131.6(b) and (f) requires the
submission of supporting analyses and other general information that would assist EPA
in determining the adequacy of standards that don’t include uses specified in
§101(a)(2)of the Act. EPA noted that to comply with the regulation, New Mexico must
submit a UAA to demonstrate why attaining the limited aquatic life and secondary
contact recreation uses are not feasible based on one of the factors listed in 40 CFR
131.10(g).

Following that recommendation, NMED developed a UAA in August 2007, to
support the limited aquatic life and secondary contact use designations for this segment.
The State’s UAA identified the streams included in this segment as ephemeral and
intermittent. Given that these streams do not flow for varying periods throughout the year
and the lack of upstream source populations, it is unlikely that this segment could support
a higher use. EPA approved the limited aquatic life and secondary contact use
designations for this segment on August 31, 2007.”

(SWQB Rebuttal Exhibit 6)

AB: The UAA also does not take into account the well-documented presence of shellfish and

macroinvertebrates that are indicators of a 101(a)(2) use.

Rebuttal Response: As noted in the testimony above, the WQCC found that the UAA does
acknowledge the presence of aquatic invertebrates, and even amphibians, however it concluded
that that the waters cannot attain the CWA §101(a)(2) goal. It is important to note that
designation of limited aquatic life use for the ephemeral and intermittent streams in Segment 128
does not ignore the presence of macroinvertebrates, including shellfish and clams. In fact, the
definition for limited aquatic life states that the subcategory “includes surface waters that

support aquatic species selectively adapted to take advantage of naturally occurring rapid
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environmental changes, ephemeral or intermittent water, high turbidity, fluctuating temperature,

low dissolved oxygen or unique chemical characteristics.” Subparagraph 20.6.4.7.L (2) NMAC

AB: Amigos Bravos suggests that in accordance with the federal regulations in 40 CFR

§131.20(a), the SWQB should reevaluate the waters in Segment 128 by applying use of the HP.

Rebuttal Response: The SWQB does not agree. The federal regulations in 40 CFR §131.20(a)
do not require states to revisit every UAA, or to generate new data. Rather, the SWQB is
required to consider if new data are available for segments without CWA §101(a)(2) uses, and
whether those data indicate that a higher use is attainable. The SWQB is not aware of, nor has
Amigos Bravos presented, new and credible data demonstrating that the marginal warmwater

aquatic life use is existing or attainable in Segment 128.

AB: Segment 128 should be assigned the warmwater aquatic life use consistent with the default
uses and criteria (e.g., acute and chronic) consistent with intermittent streams in Section

20.6.4.98 NMAC.

Rebuttal Response: It is not required, nor is it necessarily appropriate, to always assign default
uses and criteria (e.g., under Sections 20.6.4.97 through .99 NMAC) to certain types of water
bodies when using the UAA methodology. Instead, the WQS require that UAA methods must be
scientifically defensible, and provides examples of such methods (Subsection 20.6.4.15.B
NMAC). In the case of Segment 128, the UAA for this segment acknowledges the presence of

aquatic invertebrates, wildlife, amphibians, but not fish, and therefore concludes that the waters
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cannot attain the CWA §101(a)(2) goal of water quality providing for the “protection and
propagation of fish, shellfish and wildlife.” (SWQB Rebuttal Exhibit 3) The UAA also
acknowledges that the ephemeral and intermittent streams in this segment experience a low-flow
regime subject to high variability, which limits the aquatic species to those well adapted to those
conditions, such as for the limited aquatic life use defined in Subparagraph 20.6.4.7.L (2)

NMAC.

AB: Amigos Bravos points to the HP as new guidance, which was in development during the
2008-2009 Triennial Review process® that provides better and clearer guidance on how to
complete UAAs in ephemeral and intermittent streams. They assert that if this new protocol had
been used, many of the waters in these segments would merit the protections of a marginal

warmwater aquatic life use designation rather than a limited aquatic life use designation.

Rebuttal Response: Amigos Bravos states in testimony that according to the HP, “...the
presence of macroinvertebrates signal that the water is in fact intermittent, not ephemeral, and
therefor merits CWA §101(a)(2)...” [Conn Testimony, Amigos Bravos NOI, Pleading Log Item
19 p. 3] While this is correct, it is important to understand that the HP UAA 1is designed to be an
expedited process to demonstrate that attainment of CWA §101(a)(2) aquatic life and
recreational uses are not feasible due to the factor identified in 40 CFR §131.10(g)(2): natural,
ephemeral, intermittent, or low flow conditions or water levels prevent the attainment of the use.

Due to the expedited nature of the HP the presence of macroinvertebrates requires additional data

% The HP was approved by the WQCC on May 10, 2011 and by the EPA on December 23, 2011
as Appendix C of the state’s Water Quality Management Plan (WQMP) / Continuing Planning
Process (CPP) document.
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collection, beyond the basic Level 1 Evaluation, to demonstrate that limited aquatic life is the
highest attainable use.

As such, the HP notes that for the Level 1 Evaluation, ephemeral streams with scores
below 9 but in which aquatic macroinvertebrates and/or fish have been observed, the stream is at
least intermittent. [HP Table 5, p.33] However, the HP further states that:

“...In most instances, the use of a Level 1 Evaluation should be sufficient to make

a final hydrological determination. If after conducting Level 1 Evaluation, a

hydrological determination cannot be made because more information is required,

then a Level 2 Evaluation which uses more intensive data collection can be

conducted.”
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primary contact use may be existing and is likely
attainable.”

Is that correct?

MS. PINTADO: Yes.

MS. McCALEB: Is it the Bureau's position that
no evidence a use 1s not attainable is the same showing
as evidence that a use 1is attainable?

MS. PINTADO: Based on the rebuttable
presumption, yes.

MS. McCALEB: And is it the Department's
position that a determination that primary use may be
existing is the same as evidence that a use is existing?

MS. PINTADO: Yes.

MS. LEMON: Yes.

MS. McCALEB: And it's your conclusion that
primary —-- because primary contact use is likely
attainable, that's the same as evidence that the use 1is
attainable?

MS. PINTADO: Yes.

MS. McCALEB: Let's look at these segments
individually, beginning with segment 20.6.4.103.

And you state -- or, I'm sorry, the Bureau
states in its petition that "While swimming in this area
is 'at your own risk,' this portion of the Rio Grande 1is

accessible for swimming and bodily contact can occur
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with a risk of ingesting water."

Is it the Bureau's position that if a water 1is
accessible that it must be assumed that swimming is a
use that is occurring in that water?

MS. PINTADO: Yes.

MS. LEMON: We do have evidence that swimming
is likely for -- or water-based recreation, with the
result of possible immersion or ingestion, 1is occurring
in these nine stream segments.

MS. McCALEB: But in the basis for change and
in the direct testimony -- for example, for this
segment, you state that swimming in the area is at your
own risk.

And what evidence has been provided of that
other than this statement?

MS. LEMON: There are hot springs located
right on the river, and there is swimming that does
occur, that we have Bureau staff who have witnessed
swimming not only in this segment but in other segments,
or boating and water-based recreation, that could
possibly meet the definition -- that could meet the
definition of primary contact.

MS. McCALEB: And is all the evidence you have
of that nature provided in the Department's Rebuttal

Exhibit 27

KATHY TOWNSEND COURT REPORTERS
110 Twelfth Street, Northwest, Albuquerque, New Mexico 87102

(505) 243-5018 - Fax (505) 243-3606
2020 TR SIWC-0259




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82

MS. PINTADO: Yes.

MS. LEMON: And you provided this as an
exhibit. What is that exhibit?

Yes.

MS. McCALEB: And has the Bureau provided any
evidence at all other than this Rebuttal Exhibit 2
showing evidence of primary contact use in these nine
stream segments?

MS. LEMON: No.

MS. McCALEB: Okay. Could we take a look at
this Rebuttal Exhibit 2, please?

I notice it does not have a date on it. Can
you tell me when it was prepared?

MR. DAIL: I believe that's the memo --

MS. LEMON: Yes.

MR. DAITIL: -- from Bryan Dail.

MS. McCALEB: Yes.

MR. DAIL: That was prepared over the course
of several months prior to submission of testimony, the
NOT.

MS. McCALEB: Prior to the Department's
submission of its NOI?

MR. DATL: Correct.

MS. McCALEB: Can you tell me why it wasn't

referred to in any of the direct testimony and it was
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provided only after all rebuttal testimony had been
filed -- or it was provided with the rebuttal testimony?

MS. PINTADO: It was finalized for rebuttal.
It was finalized for rebuttal.

MS. McCALEB: Okay. So you did not intend to
rely on this when you provided your direct testimony?

MS. PINTADO: I wouldn't necessarily say that.
It was provided for rebuttal, when it was necessary.

MS. McCALEB: And could we look at page three,
please, of Exhibit -- Rebuttal Exhibit 27

With regard to segment 103 in the Rio Grande
basin, the Department is relying solely on a website
describing public pools accessible for swimming at your
own risk. Is that correct?

MR. DAIL: If I might interject. Bryan Dail.

Segment 103 relies on web-based information,
but also Department personnel who have witnessed
kayaking on that segment and swimming.

MS. McCALEB: And where have you provided
evidence of Department personnel stating that they have
witnessed kayaking at that segment?

MR. DAIL: It was a personal communication
that may not have made it to that document.

MS. McCALEB: So that evidence has not been

presented in this hearing, is that correct?
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MR. DAIL: Not to my knowledge.

MS. McCALEB: And let's look at segment number
116 of the Rio Grande basin.

This memo notes that Ojo Caliente Hot Springs
is in that segment and rafting and float trips have been
observed.

MR. DATL: Yes.

MS. McCALEB: Observed -- who observed those
float trips?

MR. DAIL: Often it's Departmental personnel,
in the context of them performing surveys, which occur
probably between May and September of the year -- of the
survey year that would have included those segments.

MS. McCALEB: But there is no evidence
provided here of who saw the rafting and float trips and
when, 1is that correct?

MS. LEMON: Footnote 3 does. It says, "Bureau
staff has observed rafting and float trip on this
segment. The Bureau of Land Management offers rafting
activities on lower and upper segments of the Rio
Chama."

MS. McCALEB: And the BLM information is based
on their website, is that correct?

MS. LEMON: And from our own information, yes.

MS. McCALEB: And from your own information.
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But you do not provide any information about what staff
observed the rafting or when, 1is that correct?

MS. LEMON: It's Bureau monitoring staff. Our
monitoring staff.

Do you need a specific name?

MS. McCALEB: I'm just asking --

MS. LEMON: Is that what you're looking for?

MS. McCALEB: I'm just asking, other than this
statement that Bureau staff has observed it, there is no
evidence provided about who observed it and when; 1is
that correct?

MS. LEMON: That's correct.

MS. McCALEB: And there is no evidence
provided about any documentation that the Department has
indicating that this was observed. Is that correct?

MS. LEMON: That's correct.

MS. McCALEB: With regard to segment 124, what
evidence 1s there that privately owned hot springs
provide evidence of existing contact recreation use?

MR. DAIL: In historical documents on that
particular segment, it includes a private in-holding
within what is now the park which was developed for hot
springs use. It is not currently used, but there 1is
indication that attainability, post Water Quality Act

November 25th --
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MS. PINTADO: 1975.

MR. DAIL: -—- 1975, has indeed occurred.

MS. McCALEB: But it's not currently being
used as such, is that correct?

MR. DAIL: I don't believe so.

MR. KOUGIOULIS: But, by definition, an
existing use since -- it was since 1975.

MS. McCALEB: But post-1975, the Water Quality
Control Commission designated this with a secondary
contact use. Is that correct?

MR. DAIL: I believe so.

MS. McCALEB: With regard to segment 206 in
the Pecos River basin, on page five, this is a segment
—-—- Pecos River from Brantley Reservoir to Salt Creek,
and the notes indicate simply that Brantley Reservoir
downstream of this segment has primary contact use. Is
that correct?

MR. DATL: Correct.

MS. McCALEB: Is there any evidence provided
here that this segment upstream of Brantley Reservoir
has primary contact use?

MR. DAIL: Well, not that I submitted for this
particular memo, unless it's listed -- it's footnoted.

MS. LEMON: No. But we do need to protect

downstream uses.
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MS. McCALEB: The basis for your proposal to
upgrade the use here is because primary use is an
existing -- primary contact is an existing or attainable
use, correct?

MS. LEMON: I would have to look at our basis
for change.

Under the basis of change for segment 206, it
says, "The Department has no evidence that this use is
not attainable and information indicates that primary
contact use may be existing and is likely attainable.
To be consistent with the latest EPA recommendations for
recreational contact and Clean Water Act Section 101 (a)
goals, the designated use for secondary contact is
upgraded to the primary contact use with corresponding
criteria."”

MS. McCALEB: And that's the same statement
that the Bureau has made in each basis of change for
these nine segments, correct?

MS. LEMON: I would have to check.

MS. McCALEB: And there is nothing in this
statement of basis about needing to protect downstream
uses, correct?

MS. LEMON: Not in this one. As far as I can
tell.

MS. McCALEB: With regard to segment 213 in
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the Pecos River basin, which is McAllister Lake, this
memo notes that McAllister Lake is pubically accessible
for camping, boating and fishing when open. There is no
statement here about swimming.

Was that an oversight, or was it an assumption
that because there is boating, there will also be
swimming?

MS. LEMON: It is likely -- or it is a
possibility that somebody could be immersed in the
water, either accidentally or on purpose, 1if there 1is
boating occurring on the lake.

MS. McCALEB: And what is the definition of
secondary contact use?

MS. LEMON: Do you have it?

"'Secondary contact' means any recreational or
other water use in which human contact with the water
may occur and in which the probability of ingesting
appreciable quantities of water is minimal, such as
fishing, wading, commercial and recreational boating and
any limited seasonal contact."

MS. McCALEB: So in its water quality
standards, the Commission has determined that
recreational boating is a secondary contact use;
correct?

MS. LEMON: Yes.
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MS. McCALEB: And with regard to McAllister
Lake, there is a footnote here about accidental water
alteration and algal bloom that caused a fish kill which
has limited fishing in the lake since 2007.

So if fishing in the lake is limited, would
that necessarily also mean that perhaps any swimming, 1if
any, 1s also limited?

MS. LEMON: I can't answer that. I don't
know.

MS. McCALEB: But you'wve provided no evidence
that the primary contact use of swimming is occurring at
McAllister Lake, correct?

MS. LEMON: Our assumption, as I stated
before, is that if there is water-based recreation, such
as kayaking, boating, fishing, swimming, that when
you're on top of the water, there is a probability that,
either accidental or on purpose, you will go swimming,
and there is a potential for that risk of ingestion of
water.

MS. McCALEB: But under the definitions of New
Mexico Surface Water Quality Standards, fishing, wading
and boating are secondary contact uses; correct?

MS. LEMON: Correct.

MS. McCALEB: Are you familiar with 74-6-4 (D)

of the New Mexico Water Quality Act, which provides that
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surface water quality standards adopted by this
Commission must be based on credible scientific data and
other evidence appropriate under the Act?

MS. LEMON: Yes. And we found no evidence for
the secondary contact use. ©No scientific support for
that use to be applied.

And based on the rebuttable presumption that
all waters are fishable/swimmable, that would mean
primary contact use should be implemented in these
segments.

MS. McCALEB: And EPA -- you testified that
EPA, after the 2005 triennial review, talked about the
need to do a UAA for -- before ephemeral waters could be
designated with non-101(a) (2) uses; correct?

MS. LEMON: Yes.

MS. McCALEB: And a UAA is required to
downgrade the use to secondary contact or limit aquatic
life, correct?

MS. LEMON: Not just for ephemeral waters.
Correct.

MS. McCALEB: Okay. Correct.

EPA issued that determination or made its
position known with respect to an activity where the
Water Quality Control Commission was, 1in the first

instance, designating a use; i1s that correct?
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MS. LEMON: In the -- are you referring -- can
you rephrase that?

MS. McCALEB: Yes.

During the 2005 triennial review, the Water
Quality Control Commission drew an objection from EPA
because it was at that time designating certain streams
as having secondary contact uses and limited aquatic
life uses. Is that correct?

MS. LEMON: I would have to look at their
record of decision for their basis for these segments,
because -- do we have that? I don't have 1it.

MS. PINTADO: I don't think we do.

MS. McCALEB: Let me ask the question another
way.

Do you have any evidence that EPA has stated
that you must have a UAA supporting a previously
designated use of secondary contact?

MS. LEMON: Yes. We are supposed to review
any segments that do not meet the fishable/swimmable
goals, and if there is no UAA or other scientific
evidence to support that lesser designation, then we are
required to evaluate and see i1f that use is attainable
in this segment or existing in the segment.

MS. McCALEB: And where in the direct

testimony or any of the exhibits that you've provided 1is
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there evidence that you have to do a UAA?

What I see in the direct testimony is the
statement "If any new information has become available,
if such new information indicates that the uses
specified in Section 101 (a) (2) are attainable, the state
shall revise its standards accordingly." And that was
in Ms. Pintado's direct testimony at page 77-89.

MS. PINTADO: Right.

MS. McCALEB: And so all of the new
information that you have found is provided in SWQB
Rebuttal Exhibit 2, is that correct?

MS. LEMON: Yes.

MS. McCALEB: If the Water Quality Control
Commission approves your petition on these nine segments
and changes their designated uses from secondary contact
to primary contact, if in the future there is a need to
downgrade that use, a UAA will be required. Is that
correct?

MS. LEMON: There should be a UAA to designate
it as secondary contact right now.

MS. McCALEB: But it's already been designated
as secondary contact in some cases for decades, correct?

MS. LEMON: It's been -- it has been for
possibly since the '80s.

I mean, on Exhibit 2, it doesn't say the
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specific date that the actual secondary contact use was
adopted, so I would have to go through the history and
look up to see when -- exactly the date that it was
adopted, but it is possible that it's been decades, yes.

MS. McCALEB: Okay. And one other basis of
support for the Bureau's position with regard to these
nine segments is set out in Ms. Pintado's direct
testimony at page 77-89 where you refer to the latest
EPA guidance for recreational contact, which is the
Bureau's Exhibit Number 37.

MS. PINTADO: Yes.

MS. McCALEB: And could you please look at
Exhibit Number 3772

MS. PINTADO: Yes. Got 1it.

MS. McCALEB: Could you please read the first
sentence?

MS. PINTADO: "EPA has released its 2012
recreational" -- "EPA has released its 2012 recreational
water quality criteria (RWQC) recommendations for
protecting human health in all coastal and non-coastal
waters designated for primary contact recreation use."

MS. McCALEB: So this is additional guidance
from EPA about water quality criteria for human health
in those waters that have been designated with the

primary contact designated use, correct?
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Associates (‘DBSA”). The UAAs were performed beginning in 2012, and the draft UAA
report was submitted for public comment on July 27, 2012. /d. at 12-14. EPA provided
technical approval of the UAA documentation on January 30, 2013. Id. at 13-14.
Personal communication with DBSA personnel indicates that its services cost
approximately $25,000. The transactional costs incurred by NMED in performing the
UAAs and developing the final report for public comment are unknown at this time.
However, given the disparate locations of the 20 water segments studied, and the time
involved in report writing, public participation activities and communications with EPA,
the costs could exceed $100,000.

In my opinion, this magnitude of costs (in terms of both time and money) is
absurd for both citizens and state government, especially when the costs are incurred
solely to demonstrate that ephemeral waters cannot sustain primary contact and
marginal warm water aquatic life uses and criteria. The economy of New Mexico is too
poor and fragile to afford such an onerous regulatory approach to WQS. SJWC
therefore recommends that, given the new proof of the adverse impact of the 2009
adoption of the “rebuttable presumption,” the WQCC take whatever steps are necessary

to reverse course and abandon the rebuttable presumption concept.

3. 20.6.4.100-20.6.4.899 NMAC: NMED’s Primary Contact Proposal

In her direct testimony, Ms. Pintado describes and supports NMED’s proposal to
change the recreation designated use of nine classified water segments from secondary
contact to primary contact. The nine segments are 20.6.4.103, 20.6.4.116, 20.6.4.124,
20.6.4.204, 20.6.4.206, 20.6.4.207, 20.6.4.213, 20.6.4.219, and 20.6.4.308 NMAC. |

previously submitted direct technical testimony regarding these proposed changes.
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Ms. Pintado begins her direct technical testimony regarding the basis for these
proposed amendments on page 77-89 of SWQB Ex. 13, where she addresses the water
segment defined in 20.6.4.103 NMAC. Ms. Pintado provides a similar basis for the
change of the designated use from secondary contact to primary contact for the other
eight water segments.

A. 20.6.4.103 NMAC

Ms. Pintado provides the following basis for changing the recreation use for this
water segment from secondary contact to primary contact:

For this segment and several others discussed later in this
testimony, the SWQB has no record of a UAA approved by
the WQCC and the EPA to support secondary contact use,
which EPA considers not to meet the 101(a)(2) use. Also,
the latest EPA guidance for recreational contact and CWA
Section 101(a) goals finalized during 2012 (77 FR71191)
provides new recommendations for recreational criteria
based on several recent health studies and new science.
SWQB Exhibit 37 . . . . However, the new EPA
recommendations do not address secondary contact
recreation criteria and do not allow for the levels of contact in
the same manner as the previous guidance (EPA, 1986).
SWQB Exhibit 38.

Finally, even though swimming in this area is considered “at
your risk” and depends on the fluctuating river level, this
portion of the Rio Grande is accessible and primary contact
recreation has been observed. Therefore, primary contact
recreation is likely an existing use as defined under
subparagraph 20.6.4.7 (E)(3) NMAC, and the designated
use for secondary contact is upgraded to the primary contact
use with the applicable criteria set forth in subsection D of
20.6.4.900 NMAC.

SWQB Ex. 13 at 77-89 to 78-89. | disagree with the assertion that a UAA must support
the existing designated use of secondary contact. In my direct technical testimony, |
addressed NMED's assertion that, according to EPA, secondary contact does not meet
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CWA § 101(a)(2) goals. The secondary contact use for 20.6.4.103 NMAC has been in
place for decades and repeatedly has been approved by EPA. Secondary contact
recreation most certainly meets the § 101(a)(2) goals, even if EPA recently has re-
interpreted the CWA with the intent to require the highest attainable use, as proposed in
pending EPA rulemaking. See Ex. SUWC C-3.
40 CFR § 131.20(a) regarding review and revision of water quality standards

states in part:

[U]ses specified in section 101(a)(2) of the Act shall be re-

examined every three years to determine if any new

information has become available. [f such new information

indicates that the uses specified in section 101(a)(2) of the

Act are attainable, the State shall revise its standards

accordingly.
Ex. SUWC D-3. The recent EPA guidance for recreational contact cited by Ms. Pintado
only addresses primary contact recreation, and it should have no bearing on the WQS
for secondary contact recreation. EPA’s altered guidance for primary contact does not
require an upgrade of the existing secondary contact use and associated criteria.
Further, accessibility of a portion of a water body does not mean primary contact
recreation is “likely an existing use,” as claimed by Ms. Pintado. In fact, there is no
documentation of the asserted primary contact. Federal regulations require new and
substantive information to upgrade a designated use. Because NMED has provided no
significant factual information justifying the upgrade to primary contact, the WQCC
should reject NMED's proposal. The secondary contact use should continue where

primary contact recreation is at the public's own risk and should not be condoned or

encouraged (e.g., swimming in arroyos and flood channels during runoff events).
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B. 20.6.4.116 NMAC

The WQCC should reject NMED’s proposal to upgrade the recreation use for this
segment from secondary contact to primary contact for the same reasons explained in
my rebuttal testimony concerning 20.6.4.103 NMAC. NMED has not provided any
substantive information justifying an upgrade in use to primary contact. Ms. Pintado
states that “the SWQB has no evidence that this use is not attainable and information
indicates that primary contact use may be an existing use.” SWQB Ex. 13 at 79-89.
This statement is vague, uses double negative wording to support the proposed
upgrade, and is not substantive. These perennial tributaries are located in a rural area
without point source discharges. Nonpoint discharges in the watershed are not
controlled by best management practices, and secondary contact uses likely are more
prevalent (e.g., fishing, rafting, and wading). Absent more substantial justification,
NMED'’s proposal should be rejected. The primary contact designated use should not
be applied where such use is not condoned.

C. 20.6.4.124 NMAC
The WQCC should reject NMED'’s proposal to upgrade the recreation use for this

segment from secondary contact to primary contact for the same reasons explained in
my rebuttal testimony concerning 20.6.4.103 NMAC. NMED has not provided any
substantive information justifying an upgrade in use to primary contact. Ms. Pintado
states that “the SWQB has no evidence that this use is not attainable and information
indicates that primary contact use may be an existing use.”" SWQB Ex. 13 at 79-89 to
80-89. This statement is vague, uses double negative wording to support the proposed

upgrade, and is not substantive. This perennial tributary is located in a rural area
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without point source discharges. Nonpoint discharges in the watershed are not
controlled by best management practices, and secondary contact uses likely are more
prevalent (e.g., fishing). Absent more substantial justification, NMED’s proposal should
be rejected. The primary contact designated use should not be applied where such use
is not condoned.

D. 20.6.4.204 NMAC
The WQCC should reject NMED's proposal to upgrade the recreation use for this

segment from secondary contact to primary contact for the same reasons explained in
my rebuttal testimony concerning 20.6.4.103 NMAC. NMED has not provided any
substantive information justifying an upgrade in use to primary contact. Ms. Pintado
states that “the SWQB has no evidence that this use is not attainable and information
indicates that primary contact use may be an existing use.” SWQB Ex. 13 at 80-89.
This statement is vague, uses double negative wording to support the proposed
upgrade, and is not substantive. Absent more substantial justification, NMED'’s
proposal should be rejected.

E. 20.6.4.206 NMAC
The WQCC should reject NMED's proposal to upgrade the recreation use for this

segment from secondary contact to primary contact for the same reasons explained in
my rebuttal testimony concerning 20.6.4.103 NMAC. NMED has not provided any
substantive information justifying an upgrade in use to primary contact. Ms. Pintado
states that “the SWQB has no evidence that this use is not attainable and information
indicates that primary contact use may be an existing use.” SWQB Ex. 13 at 80-89.

This statement is vague, uses double negative wording to support the proposed
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upgrade, and is not substantive. Absent more substantial justification, NMED’s
proposal should be rejected.

F. 20.6.4.207 NMAC
The WQCC should reject NMED's proposal to upgrade the recreation use for this

segment from secondary contact to primary contact for the same reasons explained in
my rebuttal testimony' concermning 20.6.4.103 NMAC. NMED has not provided any
substantive information justifying an upgrade in use to primary contact. Ms. Pintado
states that “the SWQB has no evidence that this use is not attainable and information
indicates that primary contact use may be an existing use.” SWQB Ex. 13 at 81-89.
This statement is vague, uses double negative wording to support the proposed
upgrade, and is not substantive. Absent more substantial justification, NMED's
proposal should be rejected.

G. 20.6.4.213 NMAC
The WQCC should reject NMED’s proposal to upgrade the recreation use for this

segment from secondary contact to primary contact for the same reasons explained in
my rebuttal testimony concerning 20.6.4.103 NMAC. NMED has not provided any
substantive information justifying an upgrade in use to primary contact. Ms. Pintado
states that “the SWQB has‘ no evidence that this use is not attainable and information
indicates that primary contact use may be an existing use.” SWQB Ex. 13 at 81-89.
This statement is vague, uses double negative wording to support the proposed
upgrade, and is not substantive. This lake is located in a rural area without point source
discharges. Nonpoint discharges in the watershed are not controlled by best
management practices, and secondary contact uses likely are more prevalent (e.g.,

Charles L. Nylander
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fishing, boating and bird watching). Absent more substantial justification, NMED's
proposal should be rejected.

H.  20.6.4.219 NMAC

The WQCC should reject NMED's proposal to upgrade the recreation use for this
segment from secondary contact to primary contact for the same reasons explained in
my rebuttal testimony concerning 20.6.4.103 NMAC. NMED has not provided any
substantive information justifying an upgrade in use to primary contact. Ms. Pintado
states that “the SWQB has no evidence that this use is not attainable.” SWQB Ex. 13 at
81-89. This statement is vague, uses double negative wording to support the proposed
upgrade, and is not substantive. Nonpoint discharges in the watershed are not
controlled by best management practices, and secondary contact uses likely are more
prevalent (e.g., fishing, boating). Ms. Pintado states that a website mentions scuba for
game fishing, and that the lake is a public park. However, absent more substantial
justification, NMED’s proposal should be rejected. The primary contact designated use
should not be applied where such use is not condoned.

I 20.6.4.308 NMAC

The WQCC should reject NMED’s proposal to upgrade the recreation use for this

segment from secondary contact to primary contact for the same reasons explained in
my rebuttal testimony concerning 20.6.4.103 NMAC. NMED has not provided any
substantive information justifying an upgrade in use to primary contact. Ms. Pintado
states that “the SWQB has no evidence that this use is not attainable.” SWQB Ex. 13 at
82-89. This statement is vague, uses double negative wording to support the proposed

upgrade, and is not substantive. This lake is located in a rural area without point source
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discharges. Nonpoint discharges in the watershed are not controlled by best
management practices, and secondary contact uses likely are more prevalent (e.g.,
fishing, boating). Absent more substantial justification, NMED’s proposal should be
rejected. The primary contact designated use should not be applied where such use is
not condoned.

Ms. Pintado concludes her testimony regarding these proposed recreation use
upgrades for nine classified segments in her technical testimony on page 87-89. Ms.
Pintado assumes that secondary contact recreation does not meet the interim goals of
the CWA because EPA recently has voiced that position. For the reasons stated, |
believe otherwise.

Ms. Pintado also states that the proposed use upgrade is consistent with 40 CFR
§ 131.20 regarding WQS revisions based on “new” information. However, Ms.
Pintado’s testimony provides scant new information, and instead relies on vague and
suggestive information. [t simply does not meet the requirements of Section 131.20.

Next, Ms. Pintado states that the proposed upgrades are consistent with new
EPA guidance regarding bacterial criteria for primary contact use. SWQB Ex. 13 at 87-
89; SWQB Ex. 37. However, the cited EPA publication does not address secondary
contact use, and it provides no requirement or rationale for upgrading designated
recreation uses. SWQB Ex. 37.

Finally, on page 88-89, Ms. Pintado restates the assertion that WQS regulations
effectively establish a “rebuttable presumption” that the CWA 101(a)(2) uses are
attainable and must be assigned to a water body, unless a State affirmatively

demonstrates with a UAA that the use is not attainable. She goes on to state that there
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are no UAAs to support the secondary contact use and criteria for the nine segments
discussed previously. All of these statements are symptomatic of the “rebuttable
presumption house of cards” previously disputed in my testimony.

EPA long has approved New Mexico’s secondary contact uses, and there is no
clear evidence that EPA’s newest interpretation of CWA goals require the WQCC to
adopt primary contact uses or perform UAAs in support of the secondary use
designations.

This concludes my rebuttal technical testimony on behalf of SUWC.
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fishing and -- and it's just nonsensical to spend time
and resources doing unnecessary paperwork to demonstrate
that.

Q. Thank you.

So, Mr. Nylander, let's move to the final
topic that you're going to address today.

Would you please summarize your written
testimony regarding the Department's proposal to amend
Sections 20.6.4.101 through 503 NMAC by upgrading nine
surface water segments from secondary contact recreation
to primary contact recreation?

A. Yes. Most of the Department's rationale in
their proposal for upgrading the designated use from
secondary to primary contact for these nine segments was
not supported by sound scientific evidence.

The statements of reason that were in the
proposal contained or relied on anecdotal evidence, web
site publications, the fact that an area was open to the
public, and -- and there was even some double negative
language that basically said we have no information to
say that it might not be attainable, and so on and so
forth.

So I think in looking through it and looking
for actual good, sound, scientific data, I didn't see

much, and it seems like they really are relying more on
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the rebuttable presumption that I've already talked
about, that they have to basically assign the highest
attainable use to those waters according to EPA's
concept.

Looking at all nine of these segments, the
secondary contact, I think, is the more appropriate use
for most of the segments. And as I mentioned
previously, you can preserve the existing secondary
contact use as is but accomplish what the Department 1is
wanting to accomplish by just increasing and reassigning
the bacterial criteria that comports with the primary
contact use.

EPA's water quality handbook, as I said,
basically allows this and presents it as option number
two when you're differentiating between primary contact
and secondary contact use.

So it is a way that -- and when you look at
the bacterial limitations, the criteria for primary use
versus secondary use, they're very, very close as far as
the number of organisms per hundred mls.

So I would suggest an easy way would be to
just leave secondary contact and, if you really want,
assign the higher bacterial criteria to those nine
segments.

Q. Mr. Nylander, day before yesterday, did you
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contact use, and the Department's proposing to upgrade
that to primary contact. And EPA would not require a
UAA to upgrade it to primary contact. They would
require it if you were going to downgrade it from
primary to secondary.

Q. So while I understand -- so am I correct to
understand that your position is still to support the
upgrade for those nine segments?

MS. MCCALEB: Objection. I don't believe that
that was Mr. Nylander's position, that he supported the
upgrade of the nine segments.

MR. NYLANDER: No. In fact, in my testimony,
I basically found that there was scant evidence to
require the upgrade and -- and guestion -- guestion
why -- why not just leave it as secondary contact.

And I demonstrated in my testimony that you
could leave it as secondary contact and just increase
the bacterial criteria to the more stringent primary
contact criteria and accomplish what the Department
wants to accomplish or -- or the EPA might require.

The problem is once you upgrade --

Q. (BY MS. BECKER) Mr. Nylander --

A. -- to a use, then you are stuck with having to
do a UAA in the future if you ever wanted to downgrade

it.
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0. I think we need to be clear about the
distinction here. And I didn't mean to misunderstand
your testimony. So let's break it down into twofold.

I recognize you have issues with the
rebuttable presumption and that, in fact, your
recommendation as contained in your direct is to
encourage the Department and the WQCC to approach EPA
and -- and better determine a routing for that -- for
the -- for unclassified waters to be considered
ephemeral unless proven to be intermittent or perennial;

is that correct?

A. That is correct.

Q. And that's still your position.
A. Yes.

Q. Okay.

But the other issue is that you've identified
that a UAA is not required to go from secondary to

primary contact; isn't that right?

A. A UAA is not required to upgrade to primary
contact.
0. And therefore, the Department did not conduct

a UAA for those nine water body segments, did they?

A. That's correct.
0. And it's not required, and therefore, is your
position that you do not support the find -- the
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Department's position that, in fact, they be primary
contact?

A. I didn't find enough evidence that was
compelling to say that primary contact was indeed an
attainable use.

Q. And yet we've established that the final rule
did not require a UAA to do so.

So this is based on your idea of what is
enough evidence?

A. No. The water quality standards regulations
require that you have sufficient scientific evidence to
support a change in standards, and you're changing the
standard here by upgrading it, but I find that the
supporting rationale is fairly scant, and that's why I
said it didn't look like there was enough evidence to
support the upgrade.

Q. And I do think I understand your position that
there's not enough.

But furthermore, you did identify, you'wve read
the final rule, a UAA is not required, and specifically
a state may -- has an obligation to review and consider

an upgrade --

A. Right.
Q. -- with the evidence it does have. Okay.
A. That 1is correct.
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land management agencies would be obligated to consider
the effect on those when doing their land management
planning and actions?

MR. NYLANDER: Mr. -- Commissioner Hutchinson,
ves, I believe they would.

MR. HUTCHINSON: And are federal land
management agencies required to consider water quality
standards in the State of New Mexico?

MR. NYLANDER: Mr. Chairman, Commissioner
Hutchinson, yes, they are.

MR. HUTCHINSON: Okay. I'll just go to the
changes to the nine segments.

In the Environment Department's testimony, did
you hear credible scientific data presented in support
of moving from secondary to primary contact?

MR. NYLANDER: Mr. Chairman, Commissioner
Hutchinson, as I stated previously in my testimony, I
didn't find much in the way of credible scientific
evidence justifying those upgrades.

MR. HUTCHINSON: How would you define credible
scientific data?

MR. NYLANDER: Something with more weight
other than just an anecdotal statement that somebody
might have seen somebody swimming in the water or

there's no reason to believe that somebody might not
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swim in the water or -- it would be -- it would actually
be a series of observations and documented observations
and something with a lot more -- a lot more scientific
weight than just a guess, that people could swim in the
water.

MR. HUTCHINSON: Thank you.

Mr. Chairman, that's all I have.

MR. DOMINGUEZ: Commissioner DeRose-Bamman,
followed by Commissioner Tongate.

MS. DEROSE-BAMMAN: Thank you, Mr. Chairman.

Mr. Nylander, I want to make sure I understand
that your proposed -- the current proposal for the
temporary standards language.

In your rebuttal testimony, which I think the
language may be changed a little bit from your
proposed -- from your petition -- your testimony, I
should say, in -- let's see -- the new section -- your
proposed language for the new Section 10, subsection F,
paragraph (4) (a), "A petition for a temporary standard
variance shall: identify the current applicable
standards, the proposed temporary standard, the
permittees, and the surface waters of the state."” (As
read.)

So you're no longer saying that the permittees

need to be listed; 1s that correct?
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So I guess what I need to do is clarify it in
my mind. So excuse me if it sounds like I'm repeating
some of the questions.

But is it your understanding that from what
the Environment Department counsel addressed with you,
that the upgrading the designation from a secondary to a
primary use designation does not require a UAA?

MR. NYLANDER: That is my understanding and my
belief, that you don't have to do a UAA if you're
upgrading the use, you only have to do it if you're
downgrading.

MR. WATERS: Downgrading the use. Okay.

And is it your position that the Environment
Department basically did not have enough empirical
evidence -- per your quoting of the EPA handbook in
gquestion, that they did not bring to bear enough
empirical evidence to justify the change of this use
designation from a secondary to a primary?

MR. NYLANDER: Yes, it is, Commissioner. I
didn't find the evidence really compellingly supportive
of upgrading those uses to primary. It was more
speculative based on anecdotes and on basically, I
think, their rebuttable presumption understanding that
they just wanted to do it.

MR. LONGWORTH: Mr. Chairman, on that point?
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MR. DOMINGUEZ: Yes.

MR. LONGWORTH: I'm sorry.

Commissioner Waters, just on that point?

MR. WATERS: Um-hum.

MR. LONGWORTH: Mr. Nylander, we talked -- you
said empirical evidence.

Was there any quantitative or qualitative
evidence provided to make the change from -- to upgrade
the -- these nine segments?

MR. NYLANDER: Mr. Chairman, Commissioner
Longworth, there were statements in the reasons for the
change under different segments that talked about people
observing people swimming in the water or web site
information promoting the use of water for the public,
those kind of things. They were more qualitative.

I think -- I didn't remember seeing any real
demonstrative, quantitative information that -- you
know, with documented observations and dates and -- and
that sort of thing, to say that people indeed were using
that water for swimming.

I think -- the example, I think, of Brantley
Reservoir, I think they did say that the web site for
that recreational area does provide for boating and for
SCUBA diving and game fishing and that sort of thing.

So they're tying in some collaborative and
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corroborating statements, but I didn't think that in
total, when I looked at all nine segments -- I didn't
think that it kind of met the threshold of real sound
evidence that those uses were attainable.
MR. LONGWORTH: Thank you, Mr. Chairman.
Thank you, Commissioner.

MR. DOMINGUEZ: Back to you, Commissioner

Waters.

MR. WATERS: Thank you, Mr. Chairman.

Well, following up on that, then, are you
aware of any regulatory reason or any -- anything out

there that would prohibit the Environment Department
from providing a more empirical justification for the
upgrading? Is there anything out there that would
prohibit them from doing that, for -- in the regulations
or the statutes?

MR. NYLANDER: Mr. Chairman, Commissioner
Waters, no. I don't think anything would prohibit them
from gathering more information.

And as I stated, EPA has already, in both the
Water Quality Standards Handbook and in their Record of
Decision on the 2005 triennial, indicated that another
option for protecting secondary contact waters for
occasional primary contact use would be just to raise

the bacterial criteria for those segments, in line with
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attainable before a non-101(a) (2) use can be designated;
is that correct?

A. That is correct.

Q. And you testified the same with regard to a
downgrade of the use, that a UAA is required; 1is that
correct?

A. That 1s correct.

Q. Mr. Nylander, have you seen anything in that
EPA rule that indicates that all preexisting secondary
contact designated uses must be upgraded if a UAA has
not previously been performed?

A. I do not see anything in the rule.

Q. And with respect to the nine segments that the
Bureau proposes to upgrade to primary contact, isn't it
true there wouldn't be any UAAs because at the time they

were designated UAAs were not required?

A. That is -- that is my opinion. Yes. That's
correct.
Q. And in fact, EPA previously approved the

secondary contact designations.

A. That is correct.

Q. So what is the applicable standard for
determining whether the nine segments should be
upgraded?

Is that found in 40 CFR Section 131.20°7?

KATHY TOWNSEND COURT REPORTERS
110 Twelfth Street, Northwest, Albuquerque, New Mexico 87102

(505) 243-5018 - Fax (505) 243-3606
2020 TR SIWC-0293




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

582

A. I believe it is. Yes.

Q. And do you have that in front of you?

A. I don't.

Q. I can give you a copy.

A. In my mind, I think I have an idea what it
says, but --

Q. I'll just give you my copy.

And could you please read that rule for us?

A. "The State shall from time to time, but at
least once every three years, review applicable water
quality standards and, as appropriate, modify and adopt
standards. Any water body segment with water quality
standards that do not include the uses specified in
section 101 (a) of the Clean Water Act shall be
re-examined to determine if any new information has
become available. If such new information indicates
that the uses specified in Clean Water Act

section 101 (a) (2) are attainable, the State shall revise

its standards accordingly." (As read.)
Q. And your testimony before this Commission has
been that no such information has been -- has been

provided; is that correct?
A. I -- my testimony was that the information
that was provided was not very substantial.

0. Thank you for that clarification.
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ENVIRONMENTAL PROTECTION
AGENCY ’

40 CFR Parts 35, 120, and 131
[WH-FRL 2466-3] -
Water Quality Standards Regulation

AGENCY: Environmental Protection
Agency.
ACT{ON: Final rule,

SUMMARY: This Regulation revises and .
consolidates in a new Part 131 the
existing regulations now codified in 40
CFR Parts 120 and 35 that govern the
development, review, revision and
approval of water quality standards
under Section 303 of the Clean Water
Act (the Act). The Regulation was
revised to reflect the experiences gained
in the program by both EPA and the
Stales. More explicit information is
included in the Regulation on what EPA
expects as part of State water quality
standards reviews. The Regulation also
clarifies that in promulgating Federal
standards,-EPA is subject to the same
requirements as the States.

EFFECTIVE DATE: December 8,1983,. - ..

FOR FURTHER INFORMATION CONTACT:
David K. Sabock, Environmental
Protection Agency, Chief, Criteria
Branch {(WH-585), 401 M Street SW.,,
Washington, 20460 (202) 245-3042.
SUPPLEMENTARY INFORMATION: The
Environmental Protection Agency (EPA)
proposed changes to 40 CFR 120 and 35
on October 289, 1982 (47 FR 49234) and
invited comments until February 10,
1983, Eleven public meetings were held
nationwide on the proposed revisions.
Nine hundred twenty people attended
those meetings, EPA received 1405
letters and statements on the proposal
prior to the closing of the public
comment period. Comments received on
the proposed Regulation may be
inspected ‘at the Environmental
Protection Agency, Room 2818M, 401 M
Streel, SW,, Washington, D.C. 20460
during the Agency's normal working
hours of 8:00 a.m. to 4:30 p.m. For further
information contact the individual listed
above. .
Information in this preamble is
organized as follows:
A, Major changes made in the Proposed Rule
B. Regulatary Impact Analyses, Regulatory
Iﬁuxibilily Act and Paperwork Reduction.
Act Requirements
C. List of Subjects in 40 CFR 131
Appendix A—Response to Public Comments

A. Major Changes Made in the Proposed
Regulagion _ —

The major additions and deletions
made in the proposed Rule are

discussed in this section. We have also
included a table summarizing all the
changes.

Commitment to the Goals of the Clean
Water Act

Several changes were made in the
Regulation to reassure the public that
EPA is committed to achieving the goals
of the Act. EPA accepted the

recommendations for including
regulatory language explicitly affirming
EPA’s commitment to have standards"

" move toward the Section 101(a)(2) goals
of the Act and to use standards as a
basis of restoring and maintaining the
integrity of the Nation’s waters.

A “Purpose” section (§ 131.2) has
been added to the Regulation. The
Purpose states that standards are to
protect public health or welfare,
enhance the quality of water and
provide water quality for the protection
and propagation of fish, shellfish and
wildlife and recreation in and on the

_ water, as well as for agricultural and

industrial purposes and navigation. In

addition, this section describes the dual
role of water quality standards in

establishing the water quality goals for a

specific water body and in serving as

the regulatory basis for the =
establishment of water quality based
treatment controls and strategies -
beyond'that level of treatment required
by sections 301(b) and 306 of the Act.
The final regulation also clarifies that
when a State changes the designated
uses of its waters such that the uses of
the water body do not include the uses

" specified in the Section101(a)(2) goals

of:the Act (i.e., the protection and
propagation of fish, shellfish, and
wildlife and recreation in and on the
water), the State will have to

demonstrate, through a use attainability

analysis, that these uses_are not
attainable based on physical, chemical,
biological or economic factors. This use
attainability analysis is required for
future changes that the State may make
and for previous actions that the State
took.to designate uses for a water body
which did not include the uses specified
in Section 101(a)(2). Where water

. “quality improvements result in new

uses, States must revise their standards '

to reflect these new uses {See
§ 131.10(i)). This provision continues an
existing EPA requirement although it
"was omitted from the proposed
Regulation. ,
In addition, as discussed below, we
have revised the proposed .
"Antidegradation Policy to provide
special protection for high quality =~ _
* waters and waters which constitute an.
--outstanding National resource (See
. b et

§ 131.12) and we havé eliminated the

benefit-cost analysis.

We believe that these and other
changes and clarifications in the Final
Rule demonstrate EPA’s commitment to

" the objectives, goals and spirit of the

Clean Water Act.
Changes in Uses

The provisions included in
§ 131.10(h)(1)~(6) of the proposed
Regulations, which dealt with
circumstances under which uses could
be changed, received substantial
comment. Many commenters objected
that the change in the phrase “States

" must demonstrate” to “States must

determine” that certain conditions exist
would mean that EPA would require less
rigorous analyses for changing a use.

-They indicated that “determine” merely .

connotates a political process whereas -
“demonstrate” implies substantial proof
supported by exacting analyses. EPA
believes that structured scientific and
technical analyses should be required to
justify removing or modifying
designated uses that are included in
Section 101(a)(2) of the Act or to justify-
continuation of standards which do not
include these uses, EPA agrees that the
word “demonstrate” better reflects -
Agency policy and has made that
change (see § 131.10(g)). '
Some commenters asked whether
modifications in water quality
standards, such as defining a level of
protection for aquatic life or setting

" seasonal standards, were changes in

standards subject to the public
participation requirements of §131.20(b)
of the regulation. Yes, any modification
or change that a State makes in its
standards is subject to those
requirements. .
Many commenters also objected to
the inclusion of a benefit-cost
assessment in justifying changes in uses.
Historically, economic considerations
have been a part of water quality
standards-decisions. Senate Report No, .
10 on the Federal Water Pollution
Control Amendments of 1965, 89th
Congress, 1st Session, included the
statement that “Economic, health,
esthetic, and conservation values which
contribute to the secial and economic
welfare of an area must be taken into
account in determining the most
appropriate use or uses of a stream”,
Section 303(c)(2) of the Act provides that

o . standards shall be established

taking into consideration their use and
value for. . .” various water uses.
Under the 1975 regulation governing the
establishment of standards in Part

§ 35.1550(c)(1), States were to . . . take
into consideration environmental, -’
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technologlcal socnal economic, and
institutional factors” in determxnmg the’
attainability of standards for any ' ¢

partlcu]ar water segment. In addltion,

there is and has been an’economic-
consideration in the antidegradation

policy. The Agency recognizes that ther'e
- are inherent difficulties in a balancing of

the benefits of achieving the,Section -
101(a)(2) goals of the Act with the costs.
As a result, tlie Agency was persuaded
that the provision in the existing rule

- allowing changés in designated.uses

where there would be substantial and

‘widespread economic impact better’

reflected the process required by the
Act. For these reasons, the wording of .
the existing regulation has been
retained. - . )

Several commenters. ob]ected to -
proposed § 131.10(h)(5) which allowed
States to remove or to modify: =~ -
designated uses which are not
attainable based on physical factors.
After considering the comments, the
Agency decided to'limit the reference to
physical factors to aquatic life .
protection uses and to clanfy tbe
existing policy. .

Physical factors may be important in -
‘evaluating whether uses are-attainable."
However, physical limitations of the
stream may not necessarily be an

~ overriding factor. Common sense and
good judgment play an important role‘in
setting appropriate uses.and criteria. In
setting criteria and uses, States must
assure the attainment of downstream
standards. The downstream uses may
not be affected by the same physical
limitations as the upstream uses. There
are instances where non-water quahty
related factors preclude the dttdmment
of uses regardless of improvements in
water quality. This is particularly true

. for fish and wildlife protection_uses

" where the lack of a proper substrate =
may preclude certain forms of aquatic
life from using the stream for .
propagation, or the lack of cover, depth,
flow, pools, riffles or impacts from.
channelization, dams, diversigns may
preclude particular forms of aquatic life
from the stream altogether. EPA.
recognizes that while physical factors -
also affect the recreational uses. . ..

. appropriately designated for a water
body. States need to give consideration
to the incidental uses which may be
made of the water body. Even-though it

may not make sense to encourage use of' :

a stream for swimming because of the -
" flow, depth or the velocity of the water,

the States and EPA must recognize that -

sw1mmmg and/or wading may ogeur ~
anyway. In order to protect public; -

health, States must set criteria to reflect .-

recreational uses if it appears that

recreation w111 in fact occur m the

‘, _stréam.,

In keeping ‘with the purposes of the
Act, the wordm(g of § 131.10(h)(4) of the

_ proposed Rule (now § 131.10[17)(4]) was -

modified so that.changes in uses could
only occur if dams, diversions or other
types of hydrologic modifications.

preclude rather than just interfere w1th?
~ the-attainment of the des1gnated uses, It
should also be pointed out-that if

physical limitations of the water body

were uséd as the basis of not including
- uses for a water body that arg specified

in Section 101(a)(2) of the Act; those

physical factors must be rev1ewed L every

three years.

While many commenters ob]ected to
the number of reasons the States could
use in justifying changes in usgs, the

Agency decided to keep the six factors,

with the clianges described ahove, . .
because they better explain when
changes may be made. The terse
wording of the existing Rule does not

" adequately explain when changes can

be made, .
A nimber of comments relaied to-use

o attalnablhty analyses. In demonstrating

that a use is not attainable, States will
be required to prepare and submit to ‘
EPA a use attainability analysis. A use
attainability analysis is a multi-step
scientific assesgment of the physical,”

. chemical, biological and econpmic -

factors affecting the attainment of a use.

" It includes a water body survey and
+ - assessment, a wasteload allocation, and

an economic analysns, if apprdpriate.

A water body survey and agsessment
examines the physical, chemigal and
biological characteristics of the water

. body to: identify and define the existing
_ uses of that water body; determine .

whether the designated uses in the State
water quality standards are impaired,

and the reasons for the impairment; and
- assist States in projecting the potential
" uses that the water body could support -
in the absence of pollution. A wasteload

allocation utilizes- mathematical models’
to predlct the amount of reduction
necessary in pollutant 1oadmgs to
.achieve the designated use. Egonomic
analyses are appropnate in de'termlmng
whether the more stringent requirements

"would cause substantial and '

widespread economic and somal impact.
These analyses should address the

.. incremental effects of water quality - :

standards beyond technology-based or
other State requirements. The Agency’s
guidance suggests that States 4c0n81der .

effects due to compliance by pmvate and
" municipal dischargers. If the :

requirements are not demonstated to
have a substantia_l and widespread’
impact on the affected community, the

“ . inthe Water Quality Standards.

' standard must be mamtamed or made

compauble with the goals of the Act.””
There was considerable comment on
whether the use. attainability analyses -
should be requifed, and if so'when. In
keepmg with section 510 of the Act, EPA
is not requiring States to conduct and
submit a use attamablhty analysis if
adding a use specified in Section.
101(a)(2) of the A¢t or a use requiring

. more stringent criteria, In the final rule,

EPAis requiring that States conduct and

- submit to EPA a use attalnabllxty

analysis if the State (a) is designating
uses for the water body such that the

water body will not have all uses which

are included in Section.101(a}(2) of the .

. Act, (b) maintaining uses for the water

body which do not include all of the
uses in Section 101(a)(2) of the Act, (c)
removing a use included.in Section

"101(a)(2) of the Act or (d) modifying a.

use included in Section 101(a)(2) of the
Act to require less stringent criteria. A
State need only conduct a use
attainability once for a given water
body and set of uses. During subsequent

" triennial review, States will be required

to review the basis of not including uses
for'the water body that are specified in
Section 101(a)(2) of the Act to show that
circumstances have not changed ‘and
that protection and propagation of fish,
shellfish and wildlife and/ or recreation
in and on the water remain. -

-. unattainable. If such uses have become
attainable, the standard must be revised -

accordingly (See § 131.20(a)). However,
States may wish to conduct a use
attainability analysis, even where not
required, if they believe that there will .

. be questions as to whether the

protection and propagation of fish, -
shellfish and wildlife and recreation in -
and on the water is, in fact, attainable.
The guidance on conductmg the water
body survey and assessment is included

Handbook. The earlier draft of the
Handbook has been revised and

* expanded. Test cases illustrating the

water body survey and assessment

" guidance have been completed and are

included in the Handbook. In addition,
the Agency has published a Technical
Support Manual: Water Body Surveys
and Assessments for Conducting a Use
Attainability Analyses. These -

. publications may be obtained by writing

or calling David K. Sabock at the
address-and phorie number listed under

*.. FOR FURTHER lNFOHMATION CONTACT.

By publishing guidance on conductmg
use attamablhty analyses, EPA is not .
requiring that specific approaches,
methods or procedures be used. Rather,
States are encouraged to consult with
EPA early in the process to agree on

e
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appropriate methods and procedures for
conducting any of the analyses before
the analyses are initiated and carried
out. States will have the flexibility of
tailoring the analyses to the specific
water body being examined.as long as
the methods used are scientifically and
technically supportable.

.EPA will review the adequacy of the
data, the suitability and appropriateness.
of the analyses and how the analyses
were applied. In cases where the
anulyses are inadequate, EPA will
identify how the analyses need to be
Improved and will suggest the type of
evaluation or data needed. When the
State has initially consulted EPA on the
analyses to be used, EPA will be able to
expedite its review of the State's
analyses of any new or revised State
standard.

Criteria ‘

EPA has revised the section on
criteria (§ 131,12 in the proposal; )
renumbered to § 131.11 in the final rule) -
in several respects. First, EPA has
accepled the recommendation that the
phrase “criteria are compatible with"
protecting a designated use is confusing,
and unnecessary and should be
removed. The provision now reads:
“States must adopt those water quality
criteria that prolect the designated use.”

In addition, EPA consolidated parts of -
the provisions and stated more
concisely the basis of EPA's review of
the appropriateness of State criteria.
Section 131.11(a) now reads: “Such
criteria mus! be based on sound |
scientific rationale and must contain
sufficient paramelers or constituents to
protect the designated use. For waters
with multiple use designations, the
criteria shall support the most sensitive
use,” eliminating the need for proposed
§ 131.12(c) (1)-(3).

A number of comments concerned
criteria for toxic pollutants. Some
questioned EPA’s commitment to
controlling toxic pollutants based on the
fact that EPA was not "requiring” States
to adop! specific numerical toxic
pollutant criteria. EPA has made a
number of changes lo more clearly
reflect our commitment. For example,
EPA has tried to restructure
§ 131.11(a){2) on toxic pollutants to
assist States.in providing the most
effective control of toxic pollutants as
possible. All States have a requirement
in their stundards that their waters be
free from loxic pollutants in toxic
amounts, Slates are to review their
waler quality data and information on
discharges to identify specific water
bodies where toxic pollutants may be
adversely impacting water quality.or the
designated uses or where the level of a

toxic pollutant in the water is at a level

to warrant concern. States are expected
to conduct such reviews beginning with
an in-depth analysis of water bodies
with known toxic pollutant problems.
States are to adopt numerical or
narrative criteria for those toxic
pollutants of concern. Numerical criteria
are appropriate where a few specific
pollutants have been identified as the
concern, or where human health rather
than aquatic life is the controlling factor.
To implement such criteria, models are
used to translate the specific criterion
on a chemical-by-chemical basis into a

. wasteload allocation to obtain a specific

permit limit.

However, where the effluent or
ambient conditions are complex, due to
multiple dischargers or multiple
pollutants, toxic pollutant limits may be

.. more appropriately.set through narrative

criteria (such as the “free from
statements’). Where narrative criteria
are adopted, the State should indicate as
part of its water quality standards
submission, how it intends to regulate
the discharge of the toxic pollutants.
Biological monitoring is one mechanism
to test compliance with *free from”
narrative criteria. Biological monitoring
may include periodic sampling of the
ecosystem, trend monitoring and/or
periodic bioassays-using the effluent.
Acute and chronic toxicity testing
methods have been developed that
enable a permit writer to ensure that the
discharge will not be toxic to aquatic
life. When using biological monitoring to

. test compliance with narrative criteria,

reference should be made to the
maximum acceptable levels of toxicity
and the basic means by which these
levels are to be measured or otherwise
determined.

Both the pollutant-by-pollutant and
biological methods are being refined and
need to be applied in a conservative
fashion. They hold great promise and
are relatively inexpensive. In many
cases a combination of biological
monitoring and a chemical-by-chemical
approach will provide the best toxic
pollutant control.

Finally, a number of comments dealt
with site-specific criteria. It was
apparent from the comments that some
commenters had the mistaken
impression that EPA was advocating
that States use site-specific criteria
development procedures for setting all
criteria as opposed to using the national
Section 304(a) criteria. Site-specific
criteria development procedures are not
needed in all situations. Many of the
procedures are expensive. Site-specific
criteria development appears most
appropriate on water quality limited
water bodies where: .

!

¢ Background water quality
parameters, such as pH, hardness
temperature, suspended solids, etc.,
appear to differ significantly from the
laboratory water used in developing the
Section 304{a) criteria; or ‘

* The types of local aquatic
organisms in the region differ
significantly from those actually tested
in developing the Section 304(a) criteria.

The protocols for establishing site-,
specific criteria, as well as the test cases
illustrating use of the protocols, are
included in the Water Quality

. Standards Handbook. EPA also has a

limited number of copies of
Recalculation of State Toxic Criteria
using the family recalculation procedure.
These publications may be obtained by
writing or calling David K. Sabock at the
address and phone number listed under
FOR FURTHER INFORMATION CONTACT at
the beginning of this Rule.

Antidegradation Policy

The preamble to the proposed rule
discussed three options for changing the.
existing antidegradation policy. Option
1, the proposed option, provided simply
that uses attained would be maintained. .
Option 2 stated that not only would uses
attained be maintained but that high
quality waters, i.e. waters with quality -
better than that needed to protect fish
and wildlife; would be maintained (that
is, the existing antidegradation policy.
minus the “outstanding natural resource
waters” provision). Option 3 would have
allowed changes in an existing use if
meintaining that use would effectively
prevent any future growth in the
community or if the benefits of
maintaining the use do not bear a
reasonable relationship to the costs.

Although there was support for
Option 2, there was greater support for
retaining the full existing policy,
including the provision on outstanding
National resource waters. Therefore,
EPA has retained the existing
antidegradation policy (Section 131.12)

" because it more accurately reflects the

degree of water quality protection
desired by the public, and is consistent
with the goals and purposes of the Act.
In retaining the policy EPA made four -
changes. First, the provisions on ‘
maintaining and protecting existing
instream uses and high quality waters
were retained, but the sentences stating
that no further water quality
degradation which would interfere with
or become injurious to existing instream
uses is allowed were deleted. The
deletions were made because the terms
“interfere” and “injurious” were subject
to misinterpretation as precluding any
activity which might even momentarily

2020 TR SIWC-0298




o
!
i
R
o

_»Federa}. Register / Vol. 48, No: 217 / Tuesday, Novie}nber 8, 1983'/ Rules and Regulations - 51403

add pollutants to the water, Moreover,
. we believe the deleted sentence was
. intended merely as a restatement of the

basic policy. Since the rewritten . .. .
provision, with the addition of a phrase’
on water quality described in the next
sentence, stands alone as expressing the
basic thrust and intent of the .
antidegradation policy, we deleted the
confusing phrases. Second, in :

§ 131.12(a)(1) a phrase was added
requiring that the level of water quality
necessary to protect an existing use be
maintained and protected. The previous
policy required only that an existing use
be maintained. In § 131.12(a)(2) a phrase
was added that “In allowing such |
degradation or lower water quality, the
State shall assure water quality '

-adequate to protect existing uses fully”.

This means that the full use must

continue to exist even if some change in -’

water quality may ‘be permitted. Third,
in the first sentence of § 131.12(a}(2) the
wording was changed from *. . . =~ -
significant economic or social
development. . .” to . . . important
economic or social development. . . .7 .
In the context of the antidegradation

. policy the word “important” strengthens

the intenit of protecting higher quality

- waters. Although common usage of the

words may imply otherwise, the correct

- definitions of the two terms indicate that

the greater degree of environmental

- protection is afforded by the word

“important.”

Fourth, § 131.12(3)(3) dealing with the -

designation of outstanding National -

" ‘resource waters (ONRW) was changed

to provide a limited exception to the
absolute “no degradation” requirement.
EPA was concerned that waters which
properly could have been designated as
ONRW were not being so designated
because of the flat no degradation

provision, and therefore were not being

given special protection. The no
degradation provision was sometimes
interpreted as prohibiting any activity -
{including temporary or short-term) from
being conducted. States may allow some
fimited activities which result in

. temporary and short-term changes in

- water quality. Such activities are

considered to be consistent with the °
intent and purpose of an ONRW.
Therefore, EPA has rewritten the
provision to read *. . . that water
quality shall be maintained and '
protected,” and removed the phrase “No
degradation shall be allowed. . . "

In its entirety, the antidegradation

* policy represents a three-tiered

e

approach to maintaining and protecting
various levels of water quality and uses.
At its base (Section 131,12(a)(1)), all
existing uses and the level of water

quality necessary to proteci those uses

‘must be maintained and pratected. This

provision establishes the abisolute floor
of water quality in all watets of the

‘United States. The second level (Section

131.12(a)(2)) provides protection of .
actual water quality in areas where the.
quality of the waters exceed levels
necessary to support propagation of fish,
shellfish, and wildlife and recreation’in
and on the water (“fishable/ -
swimmable™). There are pravisions

" contained in this subsection:.to allow ~
some limited water quality degradation °

after extensive public involvement, as

long as the water quality remains

adequate to be “fishable/swimmable.”
Finally § 131.23(a)(3).provides special -
protection of waters for which the -
ordinary use classifications .and water

_quality criteria do not suffice, denoted

“outstanding National resource water.”
‘Ordinarily most people view this
subsection as protectingand ©. = .
maintaining the highest quality waters
of the United States: that is clearly the

thrust of the provision. It does, however, -

alse offer special protection:for waters
of “ecological significance.” These are
water bodies which are important,
unique; or sensitive ecologically, but .
whose water quality as measured by the

. fraditional parameters (dissplved -~
-oxygen, pH, etc.) may not be particularly

high or whose character cannot be

. adequately described by these

parameters.

General Policies ~

Except for a general statement that
States may adopt policies affecting the
application and implementation of
standards and that such policies are .

subject to EPA review and approval, all . -
“other elements of proposed Section

131.13 have been deleted, intluding the
detailed statements on mixing zones,
low flow exemptions, and variances.

" Specific sibsections on mixing zones,
low flow exemptions and variances

 were deleted because, as the public

comments suggested, they were not -
regulatory in nature ‘and therefore were
more appropriately addressed in
guidance. More detailed information on
‘these subjects is included as guidance in
the Water Quality Standards '
Handbook. : o

Many objected to the temporary )
variance policy because it appeared to
be outside the normal water quality
standards setting process and because
the test for granting a variance was

~ different from that.applied to changing a

designated use. While a variance does -
not change a standard per se, there was
concern that such a policy would )
stimulate “pollution shopping” or woutd
unfairly penalize firms that had

t

ol e

" managed their opérations to maintain a |
‘profit while installing pollution control

equipment, to the advantage of.those -
that had not. -~ 7T e
'EPA has approved State-adopted .
variances in the past-and will continue
to do so if: each individual variance is

- -included as part of the water quality
. standard, subject to the same public

review as other changes in water quality

" standards and if each individual

variance is granted based on'a - :
demonstration that meeting the standard
would cause substantial and ..

" widespread economic and social impact,

the same test as if the State were
changing a use based on substantial and

widespread social and économic impact. -

EPA will review for approval individual
variances, not just an overall State
variance policy. A State may wish to
include a variance as part of a water )
quality standard rather than change the

standard because the State believes that™

the standard ultimately can be attained.
By maintaining the standard rather than
changing it; the State will assure further,
progress is made in improving water

. quality and attaining the standard. With

the variance provision, NPDES permits
may be wriiten such that reasonable
progress is made toward attaining the "
standards without violating Section
402(a}(1) of the Act which states that

NPDES.permits must meet the . - - -

épplicable water quality standards.

= State Review

Section 131:20(a) was changed from
the proposal in several respects. These -
changes were made in response to the
public’s concern that the language in the
proposed regulation either removed or
diluted the Act's requirement to review
all standards every three years and that

- EPA’s proposed regulatory language did

not provide adéquate recognition of the
goals of the Act. First, the language on
the 3-year review requirement was -
changed to read exactly as the Act. It
now reads that “the State shall, from
time to time, but at least.onee every
three years, hold public hearings for the
purpose of reviewing ‘applicable water

, quality standards and, as appropriate,
modifying and adopting standards.”

Second, a-mandatory review and.
upgrading requirement has been added.
On segments with water quality

- standards that do not in¢lude all of the

uses specified in Section 101(a)(2). of the

. Act, States must reexamine the bagis of

that decision every three years to
determine whether any new
information, technology, etc. has- .
become available that would warrant_

-adding the protection-and propagation’

2

5020 TR SIWC-0299




51404

Federal Register / Vol. 48, No. 217 / Tuesday, November‘B.u“‘1983 /”Rule‘s and Régu]ai‘ciQns

of figh, shellfish and wildlife and/or
recreation in and on the water.

Third, EPA has retained the concept
of allowing a State to select specific
water bodies for an in-depth review of
the appropriateness of the water quality

. standard. This was done in order to
make maximum use of limited resources
and ensure that the most critical
environmental problems are addressed.
This review could include an
examination of the use, the existing
water quality criteria, and the need for
revised or additional criteria on
segments where the standards are not
projected to be achieved with

bodies should be incorporated into the
State’s Continuing Planning Process.
There were numerous comments

either advocating mechanisms to ensure
‘the right of dlschargers to petition the
State to review particular standards or
advocating the burden of proof be on the
discharger to justify any changes in
standards. EPA does not believe that it
should dictate particular administrative
mechanisms that States use to initjiate
the review of standards on particular
water bodies. However, we do believe
that whatever mechanism the State

. uses, it should be made known to the
public and included in'the State’s

implementation of the technology-based
requirements of the Act. Factors which
may cduse a State to select a water
body for review include areas where
advanced treatment and combined
sewer overflow funding decisions are .
pending, major water quality-based
permits are scheduled for issuance or
renewal, toxic pollutants have been
identified or are suspected of precluding
the attainment of water quality
standards. This list is not meant to be all
inclusive, and a State may have other
reasons for examining a particular
standard. The procedures established
for identifying and‘reviewing such water

SUMMARV OF THE CHANGES MADE IN THE PROPOSED HEGULATION

i

No.n

feguiation

No i
the final
regutaton

Tite

' Summary of changes

1

131.2
131.3

131.4-

M5

131 10

1t 1

131 12

13113

13120

131.1
131.2
131.3

131.4
1315

131.6°

131.10

13t.11

13112

131.13

13120

Swpew‘..wnfn..n

No change made.

.| New section Purpasa Defines the dual purpose of water quality standards. Standards establish the water quality goals for a specific water body

and serve as a regulatory basis for the establishment of water quality based controls beyond the technology requited under the Act consistent
with Section 101(&)(2) and SDG(c) of the Act.
Mnor ges made in the deﬁmbons of “criteria”, “Section 304(a) criteria” and “water quality standards”, Definition of “uses” and “attain” were

Quality Stds.
Subrmssions.

removed. A dsfinition of a “Use Attainability Analysis™ was added.

.| Word “reviewing” added to sentence “States are responsible for revrewmg. establishing and revising water quality standards,
.| The wording of this section has been slightly revised to show that EPA mafes a determination of “whether” State standards meet the five criteria,

Subsection (c) revised to read “"whether the State has foflowed its legal procedures for revising or adopting standards,

Subsection {(d) modified to read “whether the State standards are basad on appropriate technical and scientific data and anaiyses" tather than
whether the decision making p is based on approp t and sclenlmc data and analyses, .

Subsection (e} added to include for State st

Under (d) the statement now reads: “An Anhdegradahon policy consistent with § 131.12.”

Under (e) after Attorney Genaral the phrase.“or other appropriate legal authority within the State” was added.

Anatysas for
Changing or
Modifying Uses.

Crilona vvimsrsmasns

A

addedd to (a) prohibiting designahng a stream for waste transport or asslmflauon

Added a new (b) that in designahng usas of a wator bcdy and the appropriate cdlerla States are to ensure the atiainmont and_maintenance of
downstream standards. .

R d (¢). The idegradation Policy is now descnbed in §1431.12.

Section (b) renumbered (c), semoved (g), Section (f) renumbered (), and Section (g) renumbered (f). :

Paragraph (h) now (g) has been changed. it now requires that a State must demonstrate that the designated use, which is not an existing use, is
not attainable. itams 4 and 6 were also reworded. ltem 4 now reads that changes in uses can be justified if dams, diversions or other types of
hydrologic modifications prociude the attainment of a use rather than just_interfere with the attainment of a use. item & limits the consideration
" of physical factors to aquatic life protection usas. item 6 has been totally changed. it now reads lhal changes in uses can be mads if controls
more stringent than those required by Section 301(b) and 306 of the Act would result in ) and wid! and social impact.

in paragraph () now (h), (2) and (3) are consolidated, Subparagraph (4) has been eliminated because of the revlslon to the Anndegradallon Pohcy
(see § 131.12), Sut 1 (5) now appears in § 131.6(b).

Now paragraph {i) requires States to revise their to reflect imp in water qua)uty

In paragraph (j), EPA has defined that Stales must conduct a,Use Attainability Analysis if d ing uses not ified in Section 101(a)(2) of ths
Act, when removing a use specified in Section 101(a)(2) or if modifying uses speclﬂed in Section 10!(8)(2) by requmng less stringent criteria.
Paragraph (K} clarifies that States are not required to conduct a Use Attainability Analysis when d ified in Section 101(a)(2)

of the Act.

Elimated.

.} Eliminated. *

Under (a)(1) the phrase “are compatible with” has been removed and mllowmg the first sentence the following has been added: “Slich critoria
must be based on sound scientific rationale and must contain suffi S or titutents to- protect the designated use. For watéf
with multiple use designations, the criteria shail support the most sensnhve use."”

Subparagraph (a}{2) has-been revised to read that States mus! review water guality data and information and where toxic pollufants may bo-
adversely affecting the attainment of the water quality or the attainment of the designated use or where the levels of toxic pollutants are at @A
fevel to warrant concem must adopt criteria for the toxic pol!u!ams Where States adopt narrative criteria for toxic pollutants, the State inust
adopt a policy indenlifying the method by, which the State infends 10 regiitate point source discharges based on such narrative criteria.

Subparts (b)(2) and (3) were combined. .

Paragraph (c) has been removed because the concepts are now included in paragraph (a).

Policy.

Gonoral Policies......
State Review and
Revision of

Water Quality
Standards,

Undet palagraph (c) attef 30

The Antidegradation Policy found m the former 40 CFR 35.1550(e) has been adopted into the final Regulation wﬂh several modifications. The
phrase “interfere with or b i to"” was d a phrase was added in (a)(1), (2), and (3) to maintain and protect instream water
quality to protect existing uses, (a)(z) "important” replaces “significant” in the phrase on economic and social development, and *no
degradation” was delsted from {a)(3).

.f Paragraph (a) revised to clarify lha( General Policies if adopted are to be Included m a State's water quahty standards and are subject to EPA
teview and approval. :

Suse ions

Paragraph (a) S!ale Review has been rewritten to track the wording in the Act on the thme year review ol water quality standards. States are
requited to review every three years State standards on segments that do not include uses specified in Section 101(a)(2) of the Act to
deteymine whether these are ‘still appropri Finatly a has been added that procedures States use to identify water bodies
for review should be incorporated into their Conhnumg Planning Process document, | st

we added a phrase of the fi m ale acuon to Eldopt and oeruly to clanfy when the GD day !ime pe (
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SUMMARY OF THE CHANGES MADE IN THE PRQPCISED REGULATION—Contmued

Paperwork Reduction Act Requtrements‘

Under Executive Order 12291, EPA
must judge whether a Regulation is
“major” and therefore subject to the -
requirement of a Regulatory Impact - .
-Analysis. It is  difficult for EPA to assess
" the likely net cost of this Regulation
because of the offsetting character of its’
basic provisions. The Regulation does
establish new obligations on the States
for control of toxic pollutants However,
the Regulation also increase the ability
of the States to deterriine the

attainability of stream uses, to set site- -

~ specific criteria sufficient to protect
~ those uses, and to focus limited State

~ and Federal resources on reviewing

standards for priority water quality
limited segments. These changes are
‘designed to enable States to better use
water quahty standards as a pragmatic

~ tool in-improving water quality where . .
necessary to protect water uses. For

these reasons the Agency judges this not .

to be a major Regulation under
Exécutive Order 12291. -

This notice was submitted to the
- Office of Management and Budget
{OMB) for review as required by
Executive Order 12291. Any.commerits
from OMB to EPA and any EPA
response to those comments are -
available for public inspection through
contracting the person listed at the
beginning of this notice.

Under the Regulatory Flextblhty Act, 5
U.S.C. Section 601 et seq., EPA must
prepare a Regulatory Flexibility
Analysis for all proposed regulations

- that have a significant impact on a

substantial number of small entities.
EPA has determined that, for reasons
discugsed above, this Rule does not
have significant adverse 1mpact on
small entities.

“The information collectron prov1s1ons :

in this rule have been approved by OMB
under the Paperwork Reduction Act of
1980, 44 U.S.C. 3501 et seq., and have
been assrgneMontrol number 2040-
0049.

40 CFR Part 120

40 CFR Part 131

‘keeping.

" ASSISTANCE

© 1314

40 CFR Part 35 P
Water pollutlon control ‘

i £
- Water pollution control. .J
= B A

Water polluticn control,
Intergovernmental relations, .
Administrative practices andl
procedures, Reporting and record o

Dated: November 2, 1983. - -

. William D. Ruckelshaus, - -

Administrator.. o ,;‘.~“

PART 35-—STATE AND LOCAL
- ;

§35.1550 [Removed] b

1. Section”as 1550 is removied.

PART 120—WATER QUALI'I Y

STANDARDS' 1

§§ 120.1-120.3 [Removed] . -
2.-Sections 120.1 through 120.3 are

removed im ;

¥

- §§ 120.27 and 120.43 [Remove'd]

<3 Sectlons 120. 27 and 120 4!3 are -
removed.
4. Part 131 is added as set. lorth below

4A. Subparts A, B and C are added as,

follows S

PART 131—WATER QUALITY

.STANDARDS )
“Subpart A-General Provlslons‘

Sec. o S e

1311 Scope. L nor

131.2 Purpose.

131.3 Definitions. o

State authority.

131.5 EPA authority.

131.8 Minimum requirements for water
quality standards submlsston s

Subpart B——Establlshment of Water Ouality
Standards ]

131.10
13111
131.12
131.13

Desijgnation of uses.
Criteria.
Antidegradation policy.
General policies

v

Section ;
. Nt?’l in. ‘.Segl.'ﬁ'n S The" ‘
e - itte "
- the finat o .
proposed { f B o
re;glat«on regulahon
"181.21 |  131.21 | EPA Reviewand | No Change, o i : IR o T .
b Approvat of R - o : L R - e S
— " 17 Water Quality AR . e o st N v D
. o - Standards. . - L
'131.22 | © 131.22 | EPA Promuigation Paragraphs (a) and (b} were c(anl:ed to mdncate Admmlstrator 'as well as just propose standards,
o B of Water Quality |{ Under paragraph ) a reqmrement was added ‘that EPA proml.lgaung water qual«ty standards is. also sub[eCl 1) the pub.u: pamcmal«on ’
St: L. q of this R n R o PN .
, ';‘ o S, D ;
. B. Regulatory Impact Analysis and List of Subjects Subpart C—Procedures for Review and
Regulatory Flexibility Analysis and : Revlsion of Water Quality standards

Sec
131.20 State Review and Revision of Water
Quality Standards.
131.21° EPA Review and Approval of Water
" Quality Standards.

- 131.22 EPA Promulgatmn of Watel Quahty

_Standards:
Authonty Clean Water Act, P.L. 92—500 as

. axnended. 33 U.S.C. 1251 et seq. ~

Subpart A—General Provisions

N § 131.1. Scope.

This part describes the requtrements
and procedures for developing, -

‘reviewing, revising and approving water

quality standards by the States as' .
authorized by Section 303(c) of the

~ Clean Water Act. The reporting or
' recordkeepmg (information) provisions.

in this rule were approved by the Office

-~ of Management and Budget under

3504(b) of the Paperwork Reduction Act

. of 1980, U.S.C. 3501 et seq. (approval”
" number 2040—0049); o

'§ 131 2 Purpose.

. A water quality standard deﬁnes the
water quality goals of a-water body, or

_portion thereof, by designating the use

or uses to be made of the water and by
~ getting criteria necessary to protect the
uses. States adopt water quality -
standards to protect public health or
welfare, enhance the quality of water

~and serve the purposes of the Clean

Water Act {the Act). “Serve the
purposes of the Act” (as defined in :
Sections 101(a)(2) and 303(c) of the Act)

‘means that water quality standards
'should, wherever attainable, provide’

water quality for the protection and
propagation of fish, shellfish-and

- -wildlife and for recreation in and onthe-
" water and take into consideration their
. -use and value of public water supplies, . _

propagation of fish, shellfish, and
wildlife, recreation in and'on the water
and agricultural, industrial, and other
purposes including navigation.

Such standards serve the dual

.-purposes of establishing the watef - )
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quality goals for a specific water body
and serve as the regulatory basis for the
establishment of water-quality-based
treatment controls and strategies
beyond the technology-based levels of
treatment required by sections 301(b)
and 306 of the Act.

§131.3 Definitions.

{a) The Act means the Clean Water
Act (Public Law 92-500, as amended, (33
U.S.C. 1251 et seq.)).

(b) Criteria are elements of State
water quality standards, expressed as -
constituent concentrations, levels, or

, narrative statements, representing a
quality of water that supports a
particular use. When criteria are met,
water quality will generally protect the
designated use.

(c) Section 304(a) criteria are
developed by EPA under authority of
Section 304(a) of the Act based on the
latest scientific information on the
relationship that the effect of a
constituent concentration has on
particular aquatic species and/or human
health. This information is issued
perfodically to the States as guidance
for use in developing criteria.

. {d) Toxic poliutants are those
pollutants listed by the Administrator
under Section 307(a) of the Act.

(e) Existing uses are those uses
actually attained in the water body on
or after November 28, 1975, whether or
not they are included in the water
guality standards.

(f) Designated uses are those uses

. specified in water quality standards for
each water body or segment whether or
not they are being attained.

(g) Use Attainability Analysis is a
structured scientific assessment of the
factors affecting the attainment of the
use which may include physical,
chemical, biological, and economic
factors as described in § 131.10(g).

(h) Water quality timited segment
means any segment where it is known
that water quality does not meet
applicable water quality standards,
and/or is not expected to meet
applicable water quality standards,
even after the application of the
technology-bases effluent limitations
required by Sections 301(b) and 308 of
the Act.

(i) Water quality standards are
provisions of State or Federal law which
consist of a designated use or uses for
the waters of the United States and
water quality criteria for such waters
based upon such uses, Water quality
standards are to protect the public
health or welfare, enhance the quality of
water-and serve the purposes of the Act.

{j) States include: the 50 States, the
District of Columbia, Guam, the

Commonwealth of Puerto Rico, Virgin
Islands, American Samoa, the Trust
Territory of the Pacific Islands, and the”
Commonwealth of the Northern Mariana
Islands. i .

§131.4 State authority.

- States are responsible for reviewing,
establishing and revising water quality

standards. Under Section 510 of the Act,

States may develop water quality
standards more stringent than required
by this regulation,

§ 131.5 EPA authority.

Under Section 303(c) of the Act, EPA
is to review and to approve or
disapprove State-adopted water quality
standards. The review involvesa = -
determination of: (a) Whether the State
has adopted water uses which are
consistent with the requirements of the
Clean Water Act; (b) whether the state
has adopted criteria that protect the
designated water uses; (c) whether the
State has followed its legal procedures
for revising or adopting standards; (d)
whether the State standards which do
not include the uses specified-in Section
101(a)(2) of the Actare based upon
appropriate technical and scientific data
and analyses, and (e) whether the State
submission meets the requirements
included in Section 131.6 of this part. If
EPA determines that State water quality
standards are consistent with the
factors listed in (a)-—(e) of this
subsection, EPA approves the standards.
EPA must disapprove the State water
quality standards and promulgate
Federal standards under Section
'303(c)(4) of the Act, if State adopted
standards are not consistent with the
factors listed in (a)-—(e) of this
subsection. EPA may also promulgate a
new or revised standard where
necessary to meet the requirements of
the Act.

§ 131.6 Minimum requirements for water
quality standards submission. -

The following elements must be
included in each State’s water quality
standards submitted to EPA for review:

(a) Use designations consistent with
the provisions of Sections 101{a)(2) and
303(c)(2) of the Act.»

(b) Methods used and analyses
conducted to support water quality
standards revisions. i

.(c) Water quality criteria sufficient to
protect the designated uses.

(d) An antidegradation policy
consistent with § 131.12.

(e) Certification by the State Attorney

 General or other appropriate legal

authority within the State that the water
quality standards were duly adopted
pursuant to State law.

- (f) Generalmi‘n“fbﬂx"mét‘i‘on which will aid

the Agency in determining the adequacy
of the scientific basis of the standards
which do not include the:uses-specified
in Section 101(a)(2) of the Act as well as
information on general policies
applicable to State standards which
may affect their application and
implementation.

Subpart B—Establishment of Water
Quality Standards

§131.10 Designation of uses.

(a) Each State must specify
appropriate water uses to be'achieved .
and protected. The classification of the
waters of the State must take into
consideration the use and value of water
for public water supplies, protection and
propagation of fish, shellfish and
wildlife, recreation in and on the water,
agricultural, industrial, and other
purposes including navigation. In no
case shall a State adopt waste transport
or waste assirgilation as a designated
use for any waters of the United States.

(b) In designating uses of a water
body and the appropriate criteria for
those uses, the State shall take into
consideration the water quality
standards of downstream waters and -
shall ensure that its water quality
standards provide for the attainment
and maintenance of the water quality
standards of downstream waters. )

(c) States may adopt sub-categories of
a use and set the appropriate criteria to
reflect varying needs of such sub-

. categories of uses, for instance, to

differentiate between cold water and
warm water fisheries. .

(d) At a minimum, uses are deemed
attainable if they can be achieved by the
imposition of effluent limits required
under Sections 301(b) and 306 of the Act
and cost-effective and reasonable best
management practices for nonpoint
source control. ‘

(e) Prior to adding or removing any

" use, or establishing sub-categories of a

use, the State shall provide notice and
an opportunity for a public hearing
under § 131.20(b) of this regulation.

(f) States may adopt seasonal uses as
an alternative to reclassifying a water
body or segment thereof to uses
requiring less stringent water quality
criteria. If seasonal uses are adopted,
water quality criteria should be adjusted
to reflect the seasonal uses, however, ~
such criteria shall not preclude the
attainment and maintenance of a more
protective use in another season.

(g) States may remove a designated
use which is not an existing use, as
defined in § 131.3, or establish sub-

categories of a use if the State can

B
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demonstrate that attaining the ‘
designated use is not feasible because:
(1) Naturally. oceurring pollutaiit

concentrations: prevent the attalnment of -

the use; or

(2) Natural, ephemeral mtermlttent or h

low flow conditions.or water levels

prevent the attainment of the use; unless -

- these conditions may be compensated .
for by the discharge of sufficient volume
of effluent discharges without vnolatmg
State water conservation requlrements

" to enable uses to be met; or

(3) Human caused conditions or .
sources of pollution prevent the -
attainment of the.use and cannot be

remedied or would cause imore .

environmental damage to correct than to

leave in place; or

- §131.11 Cnterla.

Regulation whenever desrgnatmg uses -
which include those specnfled in Section
101(a)(2) of the Act. . o

(a) Inclusmn of pollutants .

(1) States must adopt those‘ water
quality criteria that protect the »
designated use. Such criteria must be : -
based on sound scientific rationale and
must contain sufficient param.eters or
constituents to protect the de'élgnated
use. For waters with multiple juse -
designations, the criteria shall support

- the most sensitive use.

(2) Taxic Pollutants—State*t must

‘review water quality data and

"..information on discharges to 1dent1fy

(4) Dams, diversions or other types of -

" hydrologic modifications preclude the

attainment of the use, and it is not- - .
-feasible to restore the water body to its
original condition or to operate such

modification ina way that would result

in the attainment of the use; or
. {5) Physical conditions.related to the
- natural features of the water body; such.

.as the lack of a proper substrate, cover, -

. flow, depth, pools, riffles, and the like, -
unrelated to water quality, preclude
attainment.of aquatrc life protectlon
‘uses; or .. -

(6) Controls more strlngent than those :

- required by Sections 301(b) and 306 of
. the Act would result in substantial-and. -
: w1despread economic and social impact.

- specific water bodies where toxic.

pollutants may be adversely affecting
water quality or the attainment of the
designated water usé or where the -

_ levels of toxic pollutants are dt alevelto -

warrant concern and must adopt criteria-
for such toxic pollutants applicable to
the water body sufficient to protect the

. de51gnated use. Where a State adopts

(h) States . may. not remove desngnated s

uses if:

(1) They : are ex1st1ng uses, as defmed
in'Section 131.3, unless a use. requiring
‘more stringent criteria is added; or

*(2) Such uses will be attained by
1mplement1ng effluent limits required. .
under Sections 301(b) and 306 of the Act
and by 1mplementmg cost-effective and -
reasonable best management.practices
for nonpoint source control.

(i) Where existing water quality
standards specify designated uses less -
than those which are presently being - .

"attained, the State shall revise its
-standards to reflect the uses actually

" being attained.

(j) A State must conduct a use

. attainability analysis as descrlbed in

§ 131.3(g) whenever: -

(1) The State desxgnates or has
- designated uses that do not include the .
" - uses specified in Section 101[a][2) of the .
Act, or.

(2) The State wishes ta remove a -
.designated use that is spectfied in
Section 101(a)(2) of the Act or to adopt
subcategories of uses specified in
Section 101(a)(2) of the Act which' .
requireless strmgent criteria.

(k) A State is not required to conduct
a.uyse attainability analysis under this

¥

. pollutants on water. quahty lurmted

narrative criteria for toxic pollutants to
protect designated uses, the State must -
provide information identifyirig the -
method by which the State intends to
regulate point source dischatges of toxic

segments based on'such i narraltlve
criteria. Such information may be "
included as part of the standards or may
be included in documents generated by
the State in response to the Water ~~
Quality Plannmg and Management B

‘ Regulatlons (40 CFR Part 35).

‘(b) Form of criteria: In establlshmg

... criteria, States 'should: i
: [1) Establish numerlcal values based ‘
on: . .

{i) 304(a) Guidance; or p

-(ii) 304(a) Guidance modlfled to reﬂect
site-specific conditions; or:* i’ o

(iii) other scientifically- -defe: ns1ble
methods;

(2) establish narratwe crlterla or.
criteria based upon biomonjtoring
methods where numerical criteria - - -
cannot be eéstablished or to supplement

- numerlcal criteria. . dene

§ 131 12 Antldegradation policy.

- (a) The State shall develop and ‘atlopt .

a statewide antidegradation policy and
»-identify the methods for implementing
such policy:pursuant to this. su bpart The.
‘antidegradation policy and
1mplementat10n methods shall} at a |
minimum, be consistent with the
following: - B

(1) Existing instream water iises: and
the level of water guality necessary to
protect the existing uses shall be.
maintained and protected. -

‘ (2) VWhere-’the quality of the waters
exceed levels necessary to support -
propagation of fish, shellfish, and

- wildlife and recreation in.and on the -

.- water, that quality shall be maintained -
and protected unless the State finds, -
after full satisfaction of the-

.. .intergovernmental coordmatlon and. .

pubhc participation provisions of the’
-State’s continuing planning process, that”
allowmg lower water-quality-is' . - -

N necessary to accommodate importarnt -

. economic or social development in the
area in which the waters are located. I
allowing such degradation or'lower '

.water quality, the Staté shall assure =~ -

water quality adequate to protect

* " existing uses fully. Further, the State =~/
" shall assure that there shall-be achieved. :

the highest statutory and regulatory
- requiremeénts for all hew and existing’
* -point sources and all cost-effective and

réasonable best management practlces

for nonpoint source control
(3) Where hlgh quality ‘waters

constitute an outstanding National

_resource; such. as waters of National and
"State parks and wildlife refuges and
" waters of exceptional recreational or.
ecological s1gmficance, that water -
quality shall be mamtamed and o
protected. .

-(4) In those cases where potentlal

" ‘water quality impairment associated . Lo
with athermal. -discharge is involved, the .

antidegradation-policy and °
implementing method shall be ..
cons1stent with section 316 of the Act .

§ 131. 13 General pohcies. .

States may, .at their discretion, 1nclude
- in their State standards, policies

generally affecting their apphcatlon and
implementation, such as mixing zones, : *-

- low flows and variances.-Such policies’
are sub]ect to EPA revrew and approval

Sprart C—Procedures tor Review
and Revision-of Water Quallty
Standards o

§131.20 State review and revnsmn of
water quality standards

[a) State Review: The State shall from
- time to.time, but at least once every .
- three years, hold pubhc hearings for the
purpose of reviewing applicable water .
quality standards and, as dppropriate,

.-modifying and adopting standards. Any .

‘water body segment with water quality -
‘'standards that do not include the uses

specified in Section 101(a)[2) of the Act
shall be re-examined every three years

to determine if any new information has -

become available. If such new

', information indicates that the uses-

specified in-Section 101(a)(2) of the Act

~ are attamable, the State shall rev1se 1ts

51467 ... .
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standards accordingly. Procedures
States establish for identifying and
reviewing water bodies for review
should be incorporated into their
Continuing Planning Process.

(b) 1’ublg ic Participation: The State
shall hold a public hearing for the
purpose of reviewing water quality
standards, in accordance with
provisions of Stale law, EPA's water
quality management regulation (40 CFR
130.3(b)(8)) and public participation
regulation (40 CFR Part 25). The

proposed water quality standards 2

revision and supporting analyses shall
be made available tq the public prior to
the hesring,

(c) Submittal to EPA: The State shall
submit the results of the review, any
supporling analysis for the use
attainability analysis, the methodologies
used for site-specific criteria
development, any general policies
applicable to water quality standards
and any revisions of the standards to
the Regional Administrator for review
and approval, within 30 days of the final
State action to adopt and certify the
revised standard, or if no revisions are
made as a result of the review, within 30
duys of the completion of the review.

§181.21 EPA review and approval of water
quality standards.

{a) After the State submits its
officially adopted revisions, the
Regional Administrator shall either:

(1) notify the State within 60 days that
the revisions are approved, or |

(2) notify the State within 80 days that
the revisions are disapproved. Such
notification of disapproval shall specify
the changes needed to assure
compliance with the requirements of the
Act and this regulation, and shall
explain why the State standard is not in
compliance with such requirements. Any
new or revised State standard must be
accompanied by some type of
supportling analysis.

(b) The Regional Administrator's
approval or disapproval of a State water
quality standard shall be based on the

requirements of the Act as described in |

$§131.5, and 131.6,

(c) A State water quality standard.
remains in effect, even though
disupproved by EPA, until the State

revises it or EPA promulgates a rule that

supersedes the State water quality
standard.

(d) EPA shall, at least annually,
publish in the Federal Register a notice
of approvals under this section.

§131.22 EPA promulgation of water
quallty standards.

(a) If the State does not adopt the
changes specified by the Regional

Admlmstrator within 90 days after
notification of the Regional’
Administrator’s disapproval, the
Administrator shall promptly propose
and promulgate such standard.

{b) The Adminjstrator may also
propose and promulgate a regulation,
applicable to one or more States, setting
forth a new or revised standard upon
determining such a standard is
necessary to meet the requirements of
the Act.

{c) In promulgating water quality
standards, the Administrator is subject
to the same policies, procedures,
analyses, and public participation-
requirements established for States in
these regulations.

§§120.12 and 120.34 [Redesignated as
§§131.31 and 131.33]

4B. Sections 120.12 and 120.34 are

' redesignated as §§131.31 and 131.33

respectively and constitute Subpart D, of
new Part 131. The heading of new
§131.31 is revised to read “§131.31
Arizona”. The table of contents for new
Subpart D is set forth below:
Subpart D—Federally Promulgated Water
Quality Standards
131.31 Arizona . } -
131.33 Mississippi.

Authority: Clean Water Act, Pub. L. 92-500,

‘as amended; 33 U.8.C. 1251 el seq.

5. The heading for Part 120 is removed
and reserved.

[Note.—Appendix A w1ll not appear in the
CFR|

Appendix A—Response to Public
Comments

The public comments and statements
submitted to EPA on the proposed
Water Quality Standards Regulation -
before the close of the comment period
are summarized in a separate
publication, “Summary of Public
Comments on the Proposed Water

‘Quality Standards Regulation,” March

11, 1983. Limited numbers of the
Summary are available from David K.
Sabock at the address listed under
FGR FURTHER INFORMATION CONTACT.
This appendix describes EPA’s’
response to the recommendations for
changes in the proposed Regulation.
Similar recommendations have been
grouped together. Major additions and

‘deletions made in the Rule in response

to public comments are described in -
greater detail in the Preamble. Subjects
discussed in the Preamble, along with
EPA's rationale for accepting or
rejecting the public’s suggestions
include: commitment to the goals of the
Clean Water Act, changes in uses
(including comments on benefit-cost
assessmengs) criteria, the

antldegradatlon pohcy, general pollues,

and State review.

" Defifitions

Several commenters asked what
waters were included in the Standards
program. We changed the term
“navigable waters” to "‘waters of the
United States” in the Regulation to
avoid confusion. The CWA defines -,
‘“navigable waters” as “waters of the

* United States,” a broader class of

waters than considered “navigable”
under some other statutes.

A number of recommendations were
made to improve the series of
defmltlons relatmg to uses. The terms

“uses” and “attain” were removed from
the list of definitions as being
unnecessary to define. A definition of.
“Use Attainability Analysis” was added

' as a means of providing a common basis

for understanding this analysis. This
definition is derived from the language
of the existing Regulation. The
recommendation that the definition of
“water quality limited segment” be
moved from the Preamble of the
proposed Rule to the definition section
of the final Rule was accepted. The
definition is important to understandmg
certain provisions of the Rule and is,
therefore, logically part of the Rule.

Several suggestions were offered
regarding the definition of “criteria”
which resulted in the addition of “or
narrative statement” after
“concentration or level” and the
deletion of the final sentence to remove
the erroneous implication that only

" numerical values may be established.

However, we rejected the suggestion
that we include in the definition of
criteria a statement that criteria are
purely scientific determinations and do
not consider the availability of -
treatment technology or the costs or
economic impact of such treatment
requirements, because to do so would be

. misleading. Section 304(a) criteria

developed by EPA are purely scientific
determinations, published as guidance
for the State’s use. They are not
enforceable. Criteria adopted as part of
State water quality standards are set
taking into consideration the protection
of a particular designated use, and thus
may indirectly reflect a judgment as to
the availability of treatment
technologies needed to attain that use
and the associated economic impacts.’
Such criteria, adopted as part of a State
standard, are_enforceable.

State Review of Water Quality‘
Standards-

There was considerable pubiic g

" comment on the subject of State Review
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of Water Quality Standords. primarily
directed to the apparent lack of EPA’s"

commitment to the goals and phllosophy .

of the Clean Water Act and the .

substitution of a review of standards for

a limited number of priority water

. bodies in lieu of a Statewide review of

standards at least once every 3 years.

 These concerns. were addressed in detail

in the Preamble and will only. be brleﬂy
discussed here.

Because of the overwhelming support
for the Section 101(a)(2) goals of the Act,
EPA added a requirement that any .

~ stream segment with uses not specified-

in Section 101(a)(2) of the Act bere- -
exammed every 3 years by the State’ to

" 'detérmine if new information has

become available. If suchnew . »
information indicates that the uses

_specified in Section 101(a)(2) are
- attainable, the State shall revise its

standards accordingly. This provision in
effect established a mandatory .
requirement to “upgrade” water quahty
standards as a balance to the provisions,
allowing the “downgrading” of ‘
standards. This policy also removes

_problems dealing with equity . . -~

considerations among competing
dlschargers. Dlschargers on a stream
with'an unduly “low” designated use .
should not be given an advantage over
dischargers on streams whose

. - designated uses and criteria were,
- properly set to reflect attainable uses.

We have retained the statutory 3-year
review requirement. The proposed
régulation was intended to implement

- that requirement, but subsequent

statements on priority’'water bodiesin -
that subsection of the proposal and’
discussions in the Preamble and Water
Quality Standards Handbook tended to
confuse the issue. Many commenters

=thought EPA was attempting to delete or-

minimize that requirement. This is not
EPA'’s intention.

EPA has changed the language in part
131 20 to emphasme the statutory. nature
of the 3-year review of all State -
standards. However, EPA continues to
believe that the concept of focusing
limited State resources on specific water
bodies is an appropriate.management
technique to ensure that the most
critical environmental problems are
adequately addressed. The Preamble -
discusses this in more detail:

- In addition, many commenters
erroneously assumed that EPA was
proposing a rigid system for degermlmng

.-priority water bodies. EPA hag nio rigid:
. prlorxty system in mind other than

assuming the States will address known
problems first. Rather, EPA views
setting priorities as'a basic management
tool and a necessary step for States to
make the bect use of lxmlted résources..

,Antldegmda [1017 Polic v

Priority lists are viewed as flexible
working documents, not as méndatory
lists. Public involvement in' developmg
these lists is encouraged. " .|
Although there were suggestlons that
EPA define for States the processes that
should be used in estabhshlng' the list of -
priority water bodies, the Act,does not
require such guidance and EPA does not
believe it is appropriate to.do so.
However, whatever procedur&ts States
establish should be incorporated into
the States Continying Planning Process,
document and be made known to the
pubhc-at-large

'4

EPA’s proposal ‘which wou]d have
limited the antidegradation palicy to the

maintenance of existing uses, plus three

alternative policy statements described
in the preamble to the proposal notice,.
generated exténsive public commient.
EPA's response is described in the
Preamble to this final rule and. includes
a response to both the substantive and

philosophical comments offeréd. Public
. comments overwhelmingly supported

was being made iit'a State's water -

- quality standard. Although that -

statement was lechmcally accurate, it
left the mistaken impression that all

public participation was removed from -

the discussions on high quality waters"
and that is not correct. A NPDES permit -
would have to be issued or a 208 plan

. amended for any deterioration in watér,_
.quahty to-be “allowed”. Both actions.

require notice-and an opportunity for
public comment. However, EPA retained

- the existing pohcy s0 this issue’is moot.
- Other changes in the pohcy affecting

retention of the existing pohcy and EPA. '

did so in the final rule.
EPA'’s response to several comments

dealing with the antxdegradanbn pohcy, '

which were not'discussed in the-

Preamble-are discussed below; "
Option three contained in the

Agency's proposal would have allowed

“ the possibility of exceptions t¢ "~ .
maintaining existing uses. This optlon v

was either criticized for being 1llegal or
was supported because it prov;ded
additional flexibility for economic

- growth, The latter.commenters, believed

that allowances.should be made for
carefully defined exceptions to the
absolute requirement that uses attained
must be maintained. EPA rejec its this

~contention as being totally incbnsistent
-with the spirit and intent of both the: -

Clean Water Act and the undeflying

‘philosophy of the antidegradation .
policy. Mareover, although the; Agency

specifically asked for examples of
where the existing antidegradation
policy had precluded growth, TG -

‘examples were provided. Therefore, . -

wholly apart from technical leg!al
‘concerns, there appears to be no -

- justification for adopting Optm«n 3.

Most critics of the proposed

C. antldegradatlon policy objected to "

removing the public’s ability ta affect

- decisions on high quality waters and. .
outstanding national resource waters. In -

attempting to explain how.the proposed
antidegradation policy would be -
implemented, the Préamble to the
proposed rule stated that no publlc )
participation would be necesssiry in

certain instances because no'change .

- ONRW are dlscussed in the Preamble.
i DeSJgnatzon of Uses:

~The question of whether there is a ,
hierarchy of uses generated much
discussion. Many indicated there i isno -
hierarchy of uses since none of the uses

mentioned in Section 303[c) of the Clean -

‘Air Water Act are ranked or were put
into any order of priority. However,
others believed that fish, wildlife and
recreation or potable water supply -
clearly have precedence. 'I‘he short :
answer is that Congress, in setting the .-
goals in Section 101(a)(2), established -

"lhat where attainable, water quality. -

“shall provide. for the protection of fish,
shellfish, wildlife and recreation in-and

-'on the-water.’, ."Therefore, EPA has:
‘revised the proposed regulation to better

‘ . ethphasize the uses specified in the .
Section 101(a)(2) goals of the Act. Under " .

the final regulation, wherever States
have set or set .uses for a water body

- which do not include all of the uses 3
- specified in Section 101(a)(2) of the. Act,

they must conduct a use attainability.

- analysis to demonstrate that these uses ‘
are not attainable. Of course, if they are - .’
not attainable,'the State must select.one ,”

- or more of the otheruses included in ~

303(c)(2). While the States need only

_conduct a use attainability analysis .-
once, every three yéars States will have

to review the ‘basis.of prior decisions to
designate uses a water body which do
not include udes- specxfled in Section

’ 101[a)[2) of the Act to determine if there

" is;any information which-would warrant

~

”classmcatlons included in the Act and

_a change in the standards. This change

responds positively to the criticism that
the proposed regulation settled for the.:
status quo.and did not adequately. ~

.- ‘support the 1mprovement of water

quality.

.

The provision in the proposal allowmg -

- States to designate subcategories of.

aquatic, use (Section131.10(b)) has been
_ changed slightly in the finaltule - :.-

- (Section 131,10(c)) in response to .
. suggestions made by various.
.commenters. EPA is attemptmg to'-

convey the concept that some use -
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in State standards are so broad that
they do not adequately describe to the
public the actual use to be protected.
The final rule provides that a State may,
because of physical, chemical,
biological, and economic factors, wish to
adopt sub-categories of a use and set
criteria appropriate to protect a
particular use sub-category. The
dlteration of the language from the
proposal to the final rule specifically
follows suggestions that uses other than
aquatic life protection should be
covered, and that factors other than
economics should be considered, in
designating particular sub-categories of
uses.

Many of the comments on setting sub-
calegories of uses levels of aquatic
protection, and seasonal uses were
similar, focusing primarily on the
availability of guidance and the
adequacy of information on how to
establish levels of protection or
scasonal uses. Guidance is available in
the Water Quality Standards Handbook
on what considerations are involved in
determining levels of protection and
scasonal uses to designaling appropriate
uses for a water body. The availability
of information will vary depending on
the site involved. EPA intends to
continually improve the scientific and
technical basis of the guidance and to
revise such guidance from time to time.
Moreover, EPA will not approve
standards unless they are based on °
sound scientific and technical analysis.
Establishing sub-categories of uses and
seasonal uses are optional
consjderations on the part of the State.

Several commenters suggested that
EPA establish a minimum level of

rotection. EPA believes if provides the

asic scientific information on various
levels of protection with the water
quality criteria recommendations under
Section 304(a) of the Act. However, for
EPA to mandate certain levels of
aquatic life prolection within a use

‘ would override the primary authority of

the State to adopt use classifications
and supporting criteria through public
hearings. EPA does not believe as being
valid the concern expressed by the
public that when establishing various
levels of prolectlon that the most
sensilive species will not be protected.
The degree of protection may vary
depending upon what life stage of the
most sensitive species the public wishes
to protect. For example, water quallty
criteria necessary to protect spawning of
aquatlic life generally requires more
stringent water quality criteria than
does protection of the species during
other stages of its life cycle. If spawning
is not part of a designated use for a

specxflc water body, then less strmgent
criteria levels may be established and
they will be adequate to protect the use
fully.

The public also was concemed that
uses or sub-categories of uses would not
be based on original habitat conditions.
It has never been the intention of the
water quality standards program to
bring all waters to a pristine condition
or necessarily to set standards based on
original habitat conditions. In the first
instance, some waters are naturally of
“poor” quality, and in the second, man
has changed the environment and there
are instances where an attempt to
correct or control some sources of
pollution either simply cannot be
effected or would cause more
environmental damage to correct than to
leave in place.

In response to comments that the
provision on seasonal uses was too
loose, we revised the wording to clarify
that the criteria may not be adjusted in a
way that precludes a more protective
use in another season. .

A basic policy of the standards
program throughout its history has been
that the designation of a water body for
the purposes of waste transport or
waste assimilation is unacceptable. At
the public’s suggestion, an explicit
statement of this policy has been added
to § 131.10(a). The objective is to
prevent water bodies from being used as
open sewers. Thus, this “no waste
transport™ policy does not mean that
wastes cannot be conveyed by barge or
boat; such activity is encompassed by
thee navigation use designation.

Use Attainability Analysis

Because of the wide range of
comments on the use attainability

. analysis, EPA revised the regulation to

better define when such an analysisis
appropriate. The changes were
described in the Preamble:

EPA also reworded the proposed

. concept of the use attainability analysis

to include, where appropriate, an
analysis of the economic impacts of
attaining a use consistent with or more
stringent than the Section 101(a)(2) goals
of the Act. EPA agrees with the
comments that attainability and
affordability are integral components of
the same analyses. This is consistent
with the previous regulation, which
provided that, in determining .
attainability, States were to consider
economic factors (§ 35.1550(c)(1)).

In the proposed Rule, EPA
recommended conducting a benefit-cost

-assessment in determining whether the

benefits of attaining a use bear a
reasonable relationship to the tosts.

That concept has been removed from .

PR

. the fmal Rule As explalned in the

preamble, the Agency was persuaded by

- the arguments that there are inherent

conceptual and procedural difficulties in
balancing the benefits of achlevmg the
Section 101(a)(2) goals versus the costs.

- The final regulation avoids these -
. problems while still recognizing the

relevance of economic factors in
determining attainability. The Agency
has retained the concept that economic
analysis be judged on substantial and
widespread economic and social impact.

Defining Attainable Uses

Several recommendations were made
to delete references to Section 301(c)
from'the definition of the minimum
baseline technology defining when a use
is considered attainable and cannot be
modified or removed. They also .
suggested making 301(c) waivers subject -
to the requirements of proposed
§ 131.13(c). The Agency believes that it
is appropriate to use all applicable
sections of the Act in defining the
minimum technology based
requirements of the Act; section 301(c) is

. one such section. In addition, Section

301(c) prescribes the eligibility
requirements for a Section 301 waiver.
Therefore, EPA has not made the

" suggested changes relatmg to Section

301(c).

Others pointed out that the proposed
rule did not, but should, allow a mix of
point and nonpoint source controls in
determining whether a use is attainable.
It was not EPA’s intent to prevent that
type of analysis, and the final regulation
has been clarified by combining the two
paragraphs on point and nonpoint
source controls with the word “and” in

' ‘§ 131.10(h)

Other comments on nonpoint sources
focused on the use of the terminology
“cost effective and reasonable best
management practices.” EPA used the
term “cost effective and reasonable best
management practices” to cover the
development of nonpoint source controls
with Section 205(j) funding. We believe:
generally that nonpoint source controls.
developed as part of a State’s water -
quality management plan are cost
effective and reasonable. If a designated
use can be attained through such BMPs;
it would be inconsistent to allow a

_change in the use. Some comments also

expressed concern that the Agency was
forcing a mandatory regulatory program
for nonpoint source controls through the
Water Quality Standards Regulation.

‘The Agency does not believe that the

wording will impose any new
requirements for the development of -
regulatory programs for nonpoint source
controls; rather, the regulation simply
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takes into account those programs

which exist in ascertaining the minimum-
requirements. States are still free to
review and revise their non-point source .
requirements in accordance.with 208,

--.303(e), and 205(j).

One commenter recommended that ,
the Agency include in the.section on use
attainability a discussion of the * - -

. relationship between best management
practices and water. quality standards
similar to that'in U.S. EPA, State and.
-Areawide Memorandum, Numher 32,

. . Nov. 14,1978. EPA has included that

memorandum in the chapter on “Water
Body Survey and Assessments for,
Conducting Use Attainability Analyses”

- Handbook.- -
Changes in Uses

-.in the Water Quality Standards

. EPA récei\:/edr'sﬁbstantial comment on‘ '
§ 131.10(h)(1)~(6) and (1)(1)~(6) of the

- - proposed regulation, which deal with

the circumstances under which changes .

may (or may not) be made in designated -

uses. These sections have been revised; .
the changes are discussed in Section A~

“Criteria . : . -
We accepted the comment that the
-, added test of criteria being “compatible ..
with” protecting a'designated use might
raise the possibility of unnecessary . . °
debate over what is compatible with - -
protecting a'designated use. The . © - °
senterice was revised to read ‘‘States
must adopt water quality criteria that-
protect-a designated use.” In response to
several comments, EPA also added
language to clarify that criteria must be
based on sound scientific rational and
must contain sufficient parameters or
. constituents to protect the designated .
use. Some commenters apparently
believe that the Agency continues to
have a policy of “presumptive
_.applicability” applied to the Federal -
" water quality criteria or that the
proposed Regulation recreated that

".. " policy. That policy existed from July 10,

1978 to Nov. 28, 1980, when it was - -

rescinded. No such policy now exists
..nor is intended in. the final rule. While - .

States are free to draw on EPA’s 304(a),

criteria as support for State criteria, they:"

are equally free to use any other criteria
for which they have sound sciéntific

. support. . - s

Comments received from the public

clearly indicated concern that the
proposed rule did not appear to provide -
sufficient emphasis on the control of
toxic pollutants. The proposed

- ‘paragraph on toxic pollutants was . .
therefore strengthened to-provide that
States “must” review, water quality data

- and information on dischargers to

identify where toxic pollutants may be.
ddversely affecting the attainment of

. designated water uses.and “niust’*adopt
criteria to-ensure the.protection of the . : :
designated uses, Furthermore, where .

. States adopt narrative statements for
toxic pollutants, EPA is requiring that
States submit along with their-standards

- submission information identifying the
method by.-which the State intends to
régulate point source discharges of toxic _*
pollutants based:on the narrative -
provisions. For example, Statés may
require biological monitoring bf .
dischargers’ effluernits such that a
particular tolerance or LG;o vélue ig not .
exceeded. EPA made these changes - -
because it agrees that. more erhphasis
needs to be placed on the control of
toxic dischargers. Information on-. . ..
implementing methods will ensure that .

. EPA and State have a common - ’
understanding of what the narrative
‘criteria really mean, and will facilitate
permit writing on water quality limited -
streams. . - : [T

The regulation provides sevéral ways
of establishing water quality criteria,

- including criteria'development based on -
- sité-specific characteristics. EPA’s field "

. " tests of the proposed guidance’ = .-

supporting the concept of devéloping ', .
site-specific criteria, the commients
received during the public review, and

- the review cornducted by the Aigency’s . ‘

Science Advisory Board identified. . '
difficulties with the proposed guidance; -
Fhe final'guidance has been carefully -
- revised toreflect the concerns'and -~
‘comments received to ensure that the -~
mechanisms used to develop site*... .~
- specific criteria are scientifically
credible, Research will also continue on
- improved techniques, and as validated
they will be made available to;the
States. .~ - . Lo
General Policies PR
While many commenters supported
including the General Policies provision_
(Section 131.13) in the framework of the
Regulation, others recommended :
deleting the General Policies section
" from the Regulation and including it in
guidance documents. Since mugh of the
language in that proposed part:was in"
- fact guidance; EPA decided to delete
‘paragraphs (b)-(d)..Only the first part of
the section which recognizes that States
do adopt policies that impact on the -
. implementation-and application of water
quality standards and that such policies,
. if adopted, are subject to EPA review
-and approval was retained. = |- "
-EPA believes that it is.important for
the public to understand that while the
adoption of these policies is optional, if -
adopted they are subject to EPA review
‘and approval. EPA will continue to: .

- will not be attained even with. S )
..implementation.of technology-based * - .

~“controls of the Act, where the State: . " .

. ‘'wishes to justify uses less.than _ . =" ..

. and the political aspects of the situation, -

‘quite costly. Because resources are and : )
- will likely continue to-be a problem, = .

include a discussion of mixing zones, - ..
low flows; variance and other general
program policies in a guidance -’ L
document, as has been done since 1975, -~
Detailed guidance on these optional - -
policies is included in the Water Quality
Standards Handbook. - - o

'Res'quz;ce, Capabilities

' The issue of resources was of concern
to many. While some States over the
years have collected the scientific and -
technical information to set appropriate

- water quality standards, others.have

done significantly less data collection. .
EPA recognizes that use attainability =

. analyses and site specific criteria .~ -
- studies may.require some States to o
* program more resources for setting their -

water quality standards than in the past.:-
However, the use attainability analyses .
apply only to water quality limited
segments—segments where standards

“fishable/swimmable”. Moreover, . -.
nothing in the guidance orin'the
requirement for conducting use .. .-
attainability analyses suggests that . - S
every analysis be similarin scopeand - . - -

~'detail or that they-must be intrinsically : ©
- expensive-and difficult. EPA expects

quite the opposite to be-true; the. L.
analyses only need to be sufficiently

detailed to.support the specific. = - -

standards decision‘in question, .. -

Consequently, when attempting to . - -~

establish appropriate aquatic protection :
uses it will, for-example, be relatively .. - - - -
simple to demonstrate to EPA that = .- : '

.certain aquatic life forms will be unable

to exist in‘an area because. of physical

.factors regardless of the level of water

quality attained, i.e,; no level of water
quality will induce fish to spawn in - :
areas where-the bottom strata are not- -
what the particular species requires for

spawning. In other instances, given the

environmental problems, number of

" people-involved, the cost of pollution

control to municipalities and industries, -

the use attainability analyses may be

EPA recommends that States set Ry
priorities for conducting these analyses. .
The Agency also believes that it is '
appropriate for States to enlist the

" -cooperation and resources of
.dischargers in conducting these

analyses. EPA continues to believe that
there is considerable expertise and data

- available from various State-agencies
- that can'be tapped to assist in CfT e
- . establishing attainable stanidards. This
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expertise does, of course, vary from
State to State but that situation exists
under any regulation EPA may
promulgate.

In addition to the technical concerns
on the development of site-specific
criteria addressed earlier in both the
Preamble and this Appendix, the public
expressed concern with the cost of the
procedures and the availability of State
personne] to conduct and manage such
procedures. Because it is a new concept
in terms of application in a regulation,

" the Preamble to the proposed rule
discussed the procedures in detail. This
conveyed the impression that site-
specific criteria development would be
the basic method of setting water
quality criteria. EPA believes the States
will continue to base most of their
standards on EPA developed Section
304(a) criteria because of the resource
question and because of the fact that
site-specific criteria will not be
necessary in most water bodies, The
Final Rule allows States to develop site-
specific criteria; it does not réquire them
to do so. As with use attainability
analyses, States should set priorities
and enlist the assistance of dischargers
in conducling site specific criteria. EPA
will be providing training seminars for
State personnel in applying site-specific
triteria development procedures. EPA is
also developing simpler and improved
techniques.

State/Federal Roles

There were a number of diverse *
comments on the sections of the
proposed rule dealing with “State
Review and Revision of Water Quality
Standards”, “"EPA Review and Approval
of Water Quality Standards” and “EPA
Promulgation of Water Quality
Standards”.

Several cornments on § 131.20 of the
proposed regulation “State Review and
Revision of Water Quality Standards”,
requested specific mechanisms be
included in the regulation on how States
should generate data and information,
how to involve local government and
industry in the data collection and
decision making, how permittees could.
request a review of inappropriate water
quality standards and how the public
parlicipates in the water quality
standards revision process. All of these
comments were evaluated but few
changes were made other than those in
§ 131.20 which were described earlier.
States are responsible, within the
guidelines of Section 303(c) of the Act
and the Water Quality Standards
Regulation, for setting water quality
standards. EPA does not believe it is
appropriate to specify particular
administrative mechanisms States must

use in that process. Ensuring such
administrative uniformity would be
disruptive to the States without yleldmg
any significant environmental benefit.
There was also a recommendation to
include in the rule the policy statement
that was in the preamble to the proposal
on the relationship of Section 24 of the
"Municipal Waste Water Treatment
Construction Grant Amendments of

- 1981" {Pub. L. 97-117, December 29, 1981,
-33 U.S.C. 1313(a)}), to water quality

standards reviews. The Agency chose
not to do so because, for the purposes of
Section 24, water quality standards
reviews are synonymous with the water
quality standards reviews under Section
303(c) of the Act and the one final rule.

A number of letters and statements
expressed concern that the various EPA
Regional Offices will interpret the -
regulation differently. It is recognized
that with-10 Regional Offices
responsible for the review and approval
of State water quality standards, there is
potential for inconsistencies between
Regions on recommended data and
analyses. Of course, since water quality
problems in different regions may vary
considerably, the regions must also be
able to respond to those problems in
ways that make the most sense under
the particular circumstances. However,
it is believed that EPA's guidance and
Headquarters evaluations of the
Regional Offices will, to the extent -
possible, minimize inconsistenciés in the
interpretation of the Regulation by our ~
Regional Offices.

There were suggestions that EPA
change the rule to read that the State
water quality standards go into effect

_ only after EPA approval. Standards are

adopted by States under State law.
Consistent with the Clean Water Act,
EPA's policy has always been that a
State standard goes into effect when
adopted by the State and remains in
effect, even if disapproved, until the
State révises its standards or EPA
promulgates a Federal standard. This
interpretation is necessary because
otherwise there would be no standard at
all until Federal action was completed.
A State rescinds its prior standard
whenever it adopts a revised standard.
In addition, EPA approval of a standard

should not be interpreted as superseding .

the State’s right to amend its own laws.
By the same token, if EPA promulgates a
Federal standard, the State is obliged to
apply that standard in its pollution -
control programs or until the State
adopts a State standard identical to or
more stringent than the Federal
standards. . ) ‘

EPA proposed to publish a notice of
approvals of State water quality

I

standards in the Federal Register at

least annually. One letter requested that
EPA publish the notice of approvals at
the time the Agency take action. EPA

believes that this action is unnecessary

since publication of these notices (or
any delay in publishing them) in no way
affects the legal standing of ‘the.
standards or the status of EPA’'s )
approval action. When a State adopts a
standard, it publishes a notice under
State law. This should be sufficient to
ensure that the regulated community is
informed of any changes in State water
quality standards. EPA’s annual
publication will serve as a convenient
check.

A number of respondents
recommended that in promulgating State
standards, EPA move expeditiously to
avoid excessive delays. EPA's approach
in disapproving State standards is to
work with the State to assist the State in
revising its standard to meet the Act's
requirements. Only as a last resort will
EPA promulgate Federal standards. In
working with a State to revise its
standard, EPA will try to do so within
the timeframe of the Act. However, this

" may not always be possible depending

on State administrative and/or-
legislative procedures. However, we
intend to try harder to eliminate
unnecessary delay. -

In response to a number of questions
raised, the final rule clearly states that
in promulgating State standards, the
Administrator will be subject to the
same public participation policies and
procedures established for States.

Interstate/International Water Qua];ty
Standards Issues

In the Preamble to the proposed water
quality standards regulatlon, EPA
discussed its role in interstate and
international water quality standards
issues. There were those that believed

-that EPA should include in the

regulation specific procedures for
resolving interstate/international
conflicts and require States to adopt
standards that meet treaty requirements.
Singe these issues have been associated
with the standards program since its
inception and have been adequately
resolved previously without the need for
regulatory language, EPA sees no need
to include such language in the Final
Rule.

When 1nterstate/1ntematlonal
conflicts arise, EPA will play a stronger
role in the standards process in addition
to the ordinary review and approval
procedures described in the regulation.
First, if an interstate conflict occurs
between States in the same EPA regxon,
the EPA Regional Administrator is in a
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. position-to help resolve the dispute
through the ability to review and .
approve each State’s.standards and by
participating in-the standards
development process.-

Interstate and interregional
,orgamzatlong can also play a positive
-role in-this situation.-Second, if the issue

involves more than one EPA region and
- the EPA regions are unable to resolve -
- the issues, then the EPA ‘Administrator

" .canbe requested to render a judgment. -

. Whlle it is theroretrcally possxble that

two States might have mcompatlble

.. 'standards, both of which meet the

requirements of the Act and thls .
regulation, such as situation is likely to
be rare. If it occurs, EPA will assist the

* States in resolving the inconsistency. -
- The exact procedures will depend upon

the specific circumstances. Therefore.
we do not believe it is appropr iate to

" include spec1f1c procedures in the Water’
Quality Standards Reguiatlon to resolve R

mterstate conflicts,

the force of law Ther'efore. State weter o

-quality standards.will have to meet any.

treaty. reqmrements ) .

Finally, in response to commenters
suggestions, we have made some -
editorial-and format changes to clarlfy

. the regulation. In addition, the
. substantive changes made to

demonstrate the Agency’s commitment
to the goals of the Act should also help
claufy the regulatlon.

_[ER Do as-aozaa Filed 11-7-03 8:45 am].

: ‘Bn.LsNG CODE 8560-50-M .
Any speclﬂc treaty reqmremenis have o )
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Photo 1 Photo 2

Rio Hondo at RWWTP Outfall 06.07.2021 Rio Hondo upstream of RWWTP 06.07.2021
SIWC 3-I
Photo 3 Photo 4
Rio Hondo ubstream of RWWTP-2 06.07.2021 Rio Hondo upnstream of RWWTP-3 06.07.2021
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Photo 5 Photo 6
Rio Hondo downstream of RWWTP-2 06.07.2021 Rio Hondo downstream of RWWTP 06.07.2021

Photo 7
RWWTP Outfall 06.07.2021
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SJWC 3-J

https://www.env.nm.qov/about-us/
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